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EXECUTIVE SUMMARY

1. For over forty years, the Inter-American Commission on Human
Rights has monitored the situation of human rights in the Republic of Haiti. For
much of this period, the people of Haiti have faced many hardships, including
political instability and violence, serious human rights abuses with no
accountability, and exploitation and degradation of the country’s economy and
infrastructure. Unfortunately, Haiti’s recent history has not revealed much
progress in reversing this course. Based upon its longstanding experience in
Haiti and other countries of the Hemisphere, the Commission considers that
efforts to address the country’s current and longstanding problems will not
succeed without urgent reforms to strengthen the administration of justice and
the rule of law in Haiti.

2. In this context, the present report provides an evaluation of the
current status of the administration of justice in the Republic of Haiti in light of
the fundamental rights and freedoms protected under the American Convention
on Human Rights and other relevant human rights instruments to which Haiti is
bound. The report is based upon investigations undertaken by the Commission
between 2003 and 2005, including information gathered during four visits to
the country as well as reports and other information provided by a variety of
international and local governmental and nongovernmental organizations.

3. The report provides a detailed analysis of three key aspects of
administration of justice in the country: law enforcement and the Haitian
National Police; the judiciary; and the system of detention facilities and prisons.
As part of this analysis, the Commission addresses the particular problem of
impunity and lack of public confidence in the justice system as well as the
involvement of the international community in Haiti.

4, Based upon its analysis, the Commission reached the following
main conclusions:

. The Haitian National Police force suffers from inadequate
staffing and resources, an absence of appropriate vetting and
training programs, and a clear and enforced hierarchy of
command and control, and instances of corruption and human
rights abuses by police officer have severely tainted the police
force and have not been the subject of effective investigation
and, where appropriate, discipline and prosecution.

. The working conditions for magistrates at all levels are
substandard, with shortages of space and basic resources, a
lack of proper training for judges, and inadequate security for
judges and court facilities. Further, the independence of the



judiciary continues to be imperiled through potential
inadequacies in security of tenure, allegation of interference by
the executive branch in the assignment of specific cases before
the courts, and the absence of a proper and functioning
oversight mechanism for the judiciary, among other factors.

These and other inadequacies in Haiti’s court system, including
the outdated nature of many of Haiti's laws, lack of effective
access to legal assistance, and the failure of police to execute
judicial orders, have created chronic and unacceptable delays in
the processing of cases in the court system, have resulted in a
pervasive problem of prolonged pre-trial delay, where an
estimated 85 to 90% of detainees have not been tried. These
deficiencies have also undermined the ability of the justice
system in Haiti to effectively ensure and protect the
fundamental rights and freedoms to which Haitians are entitled,
resulting in a pattern of impunity in Haiti for violations
committed by both state and non-state actors.

Several of the prisons and other detention facilities in Haiti are
not functional, including the prison for women and children in
Fort National, and those prisons that are serviceable suffer from
overcrowding and do not have the resources necessary to meet
minimum standards of sanitation and other fundamental
requirements, including access to fresh air, light and potable
water, bedding, nutrition, and health care. Further, there are
serious weaknesses in security at prisons and associated
training for prison guards, which has resulted in several major
security incidents in Haiti over the past two years, resulting in
the death and wounding of inmates and the escape of hundreds
of prisoners, many of who have not yet been recaptured.

The absence of a functional rehabilitation center for minors,
together with the fact that the court for minors has been unable
to function due to security concerns, has resulted in the
detention of minors in a manner inconsistent with Article 5(5) of
the American Convention and corresponding provisions of the
Convention on the Rights of the Child.

Past efforts by the international community to assist
deficiencies in Haiti’s justice system have failed to result in
lasting change, due in part to the short term nature of some
projects and associated funding, the absence of ongoing
technical and other support, and a lack of coordination on
common issues and activities between and within various
international and regional organizations agencies operating in
Haiti. Further, a considerable portion of the funds pledged to
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Haiti by donors in July 2004 remains undelivered despite the
urgent need for projects to address basic services such as
electricity, sanitation, and hospital and school facilities as well
as longer-term initiatives for capital investment and capacity-
building among public and private actors and institutions.

5. In light of its conclusions, the Commission made several
recommendations to the Republic of Haiti, which include:

. urgently providing the police and judiciary with the basic
facilities and resources necessary to perform their functions and
responsibilities, including appropriate training and oversight
through proper and effective functioning of the Police Academy,
the Inspector General’s Office, the Department of Judicial Police
of the HNP, the Magistrate’s School, and the Conseil Superieur
de la Magistrature

. immediately addressing the situation of individuals in the justice
system who have been detained for prolonged periods without
having been brought before a judge or tried, through
independent and impartial reviews conducted by judges or other
officers authorized by law to exercise judicial power, and
through the establishment of an effective system of legal aid or
public defenders

. ending impunity for past human rights violations, which may
include the establishment of a specially-constituted panel or
chamber of the civilian courts and international participation in
the investigation or trial of these crimes

. urgently improving the living and security conditions in the
prisons and other detention facilities throughout the country,
including rendering operational the detention facility for women
and children at Fort National and the official rehabilitation center
for minors, the Institut de Bien Etre Social.

6. The Commission also made several recommendations
concerning the role of the international community in Haiti, including other OAS
Member States, which include

. expediting measures to ensure the delivery and distribution of
funds pledged to Haiti on an urgent basis through projects that
address the most immediate needs of the Haitian people in the
areas of health care, education and job training and creation.

. International organizations and agencies should attempt to
develop coordinated and multidisciplinary approaches to
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7.

providing assistance and support to Haiti in order to avoid
duplication and maximize impact. In addition, the mandates
given to institutions and agencies should acknowledge and
reflect the interconnections between security, the right to
political participation, the administration of justice, and the
realization of economic, social and cultural rights, all of which
must be addressed in order to achieve long term stability in
Haiti.

The Commission wishes to express its appreciation to the

Government and people of Haiti for the cooperation, facilities and hospitality
provided in the course of the Commission’s visits, to the nongovernmental

organizations,

civil society institutions, and international organizations

concerned, notably the OAS Special Mission, for their valuable assistance and
participation, and to the Government of France for its financial assistance.
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HAITI: FAILED JUSTICE OR THE RULE OF LAW?
CHALLENGES AHEAD FOR HAITI AND THE INTERNATIONAL COMMUNITY

l. INTRODUCTION

1. The purpose of this report is to provide an overview and
analysis of the current status of administration of justice in the Republic of
Haiti, in light of Haiti’s international human rights obligations under the
American Convention on Human Rights (the “American Convention” or the
“Convention”) and other applicable international instruments, norms and
standards. In view of dramatic events in Haiti over the past three years,
including the departure of former President Jean Bertrand Aristide in February
2004, the subsequent installation of a transitional government, and the
deployment of another United Nations peace operation, the analysis in this
report focuses upon circumstances during the period 2003 to 2005. To this
end, the report draws upon information gathered from visits conducted by the
Commission during this period, as well as reports from other intergovernmental
organizations, international and domestic nongovernmental organizations, the
media and other publicly-available sources.

2. Since the Inter-American Commission’s creation in 1959, it has
monitored the situation of human rights in the Republic of Haiti, initially under
the American Declaration of the Rights and Duties of Man' and subsequently
under the American Convention following Haiti’s accession to that instrument
in 1977.? Over this time period, the Commission has conducted 15 on-site
visits and has issued 7 country reports and numerous other publications on the
state of human rights in the country.?

3. As a review of the Commission’s publications indicates, the
people of Haiti have faced many difficult challenges over the past 50 years. For
much of this period, the country has been governed by dictatorial regimes

' For example, the Commission adopted its first reports on Haiti in the 1960’s, prior to
Haiti's accession to the American Convention, despite consistent refusals by the government to
permit the Commission to visit the country. See IACHR, Report on the Human Rights Situation in
Haiti, OEA/Ser.L/V/II.8, Doc. 5 (19 November 1963); IACHR, Report on the Human Rights Situation
in Haiti, OEA/Ser.L/V/Il.21, Doc. 6 Rev. (21 May 1969).

2 The Republic of Haiti deposited its instrument of accession to the American Convention
on Human Rights on September 27, 1977 and accepted the contentious jurisdiction of the Inter-
American Court of Human Rights on March 20, 1998. See Basic Documents Pertaining to Human
Rights in the Inter-American System, OAS Doc. OEA/Ser.L/V/l.4 rev. 10 (31 May 2004).

3 The Commission conducted visits to the Republic of Haiti in 1978, 1987, 1988, 1990,
1991, 1993, 1994, 1995, 2000, 2002, 2003, 2004 and 2005, and issued reports and
observations on the human rights situation in Haiti, in 1969, 1979, 1988, 1990, 1993, 1994,
1995, 2004 and 2005. For a list of the on-site visits conducted by the Commission, see
http://www.cidh.org/visitas.eng.htm. For a list of the country reports adopted by the Commission,
see http://www.cidh.org/pais.eng.htm.
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characterized by corruption and widespread and serious human rights
violations. The economy has been exploited and degraded, and basic social and
economic rights, including adequate nutrition, public sanitation, safe and
available healthcare, and basic education, have been denied to much of the
Haitian population. These circumstances in turn have required repeated
intervention by the international community through the deployment of
multinational forces and other initiatives by international organizations and their
member states.*

4. Unfortunately, Haiti’s recent history has not revealed a
significant departure from this pattern. As discussed in more detail in Part Ill of
this report, at the beginning of 2004 the country experienced a violent uprising
that led to the departure of its former President and exacerbated the political
polarization and instability in the country. Since then, two additional
multinational forces have been deployed® and serious human rights violations
have continued to take place, due largely to a lack of effective security
throughout the State’s territory and uncontrolled and escalating violence in
volatile neighborhoods of Port-au-Prince.® Further, the population of the
country continues to suffer from poor nutrition, health, sanitation, and
unemployment, among other problems, and urgent financial and technical
assistance is necessary to prevent further degradation of, and in many
instances to reestablish, the state’s governmental and economic infrastructure.

5. Haiti has historically experienced political, economic and social
fragility and upheaval, placing it among the world’s most troubled countries.
Moreover, as successive governments have been plagued by incompetence and
corruption, and as political power has been routinely seized and maintained
through violence and political repression, the infrastructure of the country’s
national and local governments has consistently been prevented from fully
developing and becoming strong, independent and fully functional institutions.
Decades of corruption and political instability have likewise undermined the
economic foundation of the country, which has had no meaningful opportunity
to recover or develop. Through these cycles of violence and instability, the
people of Haiti have continued to suffer from the worst standards of living in

4 For example, between 1993 and 2000, four United Nations operations have been
deployed in Haiti: the United Nations Mission in Haiti (UNMIH) from September 1993 to June 1996;
the United Nations Support Mission in Haiti (UNSMIH) from July 1996 to July 1997; the United
Nations Transition Mission in Haiti (UNTMIH) from August to November 1997; and the United
Nations Civilian Police Mission in Haiti (MIPONUH) from December 1997 to March 2000. Additional
information on these operations is available at http://www.un.org/Depts/dpko/dpko/index.asp.

5 A Multinational Interim Force was deployed in Haiti from February to May 2004,
followed by the installation of the United Nations Stabilization Mission in Haiti from June 2004 to
the present. For additional information, see http://www.un.org/Depts/dpko/missions/minustah/

background.html.

6 See, e.g., IACHR Press Release 20/05, “IACHR Calls for Immediate Measures to Quell
Unprecedented Violence in Haiti,” (July 22, 2005), available at http://www.cidh.org/Comunicados/
English/2005/29.05eng.htm.
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the Hemisphere and are systematically deprived of basic requirements of
nutrition, medical care, employment and education. Furthermore, the
Commission has observed the near total absence of state presence in the form
of local civil authorities, police officers, courts, schools, and medical facilities in
certain sectors of the country, and where existent, are grossly inadequate and
ineffective to address the needs of the people of Haiti. Consequently, such
conditions illustrate the increasing inability of the state to govern and guarantee
public security for its inhabitants, creating a vacuum and leading to the acute
rise in criminality, the proliferation of armed gangs, the uncontrolled drug and
arms trade and the corruption of state institutions, especially the police. Such
conditions have contributed to the increase in violence in the country and
persistent impunity for human rights abuses and crimes.

6. Potentially relevant to these circumstances is the possible
emergence in the modern community of states of what have been referred to
“fragile,” “failed,” or “collapsed” states, namely those states that are at risk of
or have for all practical purposes lost the ability to govern.” Indeed, the
deteriorating ability of some states to maintain their basic functions and
institutions has counted among the factors justifying collective intervention by
the international community through such measures as peacekeeping, peace
enforcement, and humanitarian intervention. In the context of fragile and
collapsed states in particular, some States have suggested that action on the
part of the international community may also arise from a specific and shared
responsibility toward the people who are the victims of state failure.®

7. The merits of the “failed state” theory and its possible
application to the situation in Haiti are issues that cannot be resolved within the
parameters of this report. It can be said, however, that intensive and ongoing
support by the international community in most aspects of Haiti’'s governmental
and economic infrastructure and institutions will be essential if Haiti is to have
any chance of breaking with the cycles of the past. It is also apparent to the
Commission, based upon its more than 40 years of monitoring the situation in
Haiti, that past strategies, largely due to short-term planning by the
international community, have not been sufficient and must be reevaluated. In
particular, in past instances in which the international community has provided
support to Haiti, many corresponding advances have proved temporary, have
not resulted in deep-seated change, and have frequently lacked effective
coordination within and between contributing states and international
organizations.

8. The Commission therefore considers that the international
community must take a renewed approach in Haiti that incorporates a more

7 See generally Daniel Thiirer, The “failed state” and international law,” International
Review of the Red Cross No. 836, pp. 731-761 (December 31, 1999).

8 See, e.g., Canada’s International Policy Statement, “A Role of Pride and Influence in the
World”, (2005), p. 13, available at http://www.dfait-maeci.gc.ca/cip-pic/IPS/IPS-Overview.pdf.




intensive and sustained engagement with the people of the country and their
governmental, economic and social institutions. This in turn suggests that
future assistance must be provided and implemented in a manner that will
render progress sustainable in the longer term, for example through multi-year
projects that are followed by continued technical and other support, and by
sustained efforts to build the local capacity of state institutions and the Haitian
civil society, so as to enable them to directly engage in and decide national
priorities in the area of governance, and social and economic development. In
addition, the approach by the international community must be accompanied by
greater inter-state and inter-organizational coordination and cooperation. In this
regard, the Commission is aware that both the UN Security Council and the
OAS General Assembly have in their recent resolutions on Haiti emphasized the
need for enhanced cooperation between and within international organizations
in order to improve the effectiveness of the international community’s response
in Haiti.® The Commission emphasizes that such efforts must be continued and
strengthened in future initiatives in the country if long term stability is to be
achieved, and is hopeful that the present report will assist Haiti and the
international community in identifying imperative initiatives in the area of the
administration of justice.

9. One of the critical areas in which longstanding human rights
problems continue to exist in Haiti is the administration of justice in Haiti. For
as long as the Commission has been evaluating the human rights situation in
Haiti, fundamental deficiencies in the Haitian justice system have been included
among the matters of greatest concern,’® and these concerns have continued
to the present day.'' Particularly serious and recurring issues relating to the
administration of justice have included severe shortages of adequate resources,
abuses and corruption on the part of security forces, unacceptable delays in
criminal proceedings, and failures to investigate, prosecute and punish serious
violations of human rights. Over time, these deficiencies have undermined
public confidence in Haiti's justice system and have systematically deprived
victims and witnesses of politically-motivated and other human rights abuses of
judicial protection and the rights to the truth, reparations and non-repetition of
violations. The issue of the administration of justice is particularly significant

® See, e.g., UN Security Council Resolution 1542 (2004), UN Doc. S/1542/2004 (30 April
2004); OAS General Assembly Resolution AG/RES.2147 (XXXV-0-05), “Strengthening Democracy
in Haiti” (June 7, 2005).

0 See, e.g., IACHR, Report on the Human Rights Situation in Haiti 1979,

OEA/Ser.L/V/I.46, Doc. 66 rev. 1 (13 December 1979), Chapter Ill; IACHR, Report on the Human
Rights Situation in Haiti 1990, OEA/Ser.L/V/II.77, Doc. 18 Rev. 1 (8 May 1990), Chapter lll;
IACHR, Report on the Human Rights Situation in Haiti 1995, OEA/Ser.L/V/11.88, Doc. 10 Rev. (9
February 1995), Chapter V.

" See, e.g., “IACHR Expresses Concern Regarding Trial for the Murder of Haitian Activist
Antoine lzméry,” Press Release 17/04 (20 August 2004), available at http://www.cidh.org/
Comunicados/English/2004/17.04.htm; “IACHR Expresses Concern Over the Situation of Yvon
Neptune”, Press Release 19/05 (May 6, 2005), available at http://www.cidh.org/Comunicados/
English/2005/19.05.htm.




owing to the crucial role that the justice system and its institutions play in
ensuring respect for fundamental rights and freedoms as well as the full
realization of democracy and the rule of law.'? Indeed, based upon its
longstanding experience in Haiti and other countries of the Hemisphere, the
Commission considers that absent effective measures to address deficiencies in
Haiti’s justice system, the country will have little chance to confront the
broader political, social and economic difficulties as well as those relating to the
security of the population.

10. Therefore, regardless of the turmoil that Haiti might face or the
government that may be in power, the proper administration of justice must be
ensured if true stability and the full protection of human rights and freedoms is
to be achieved - the consolidation of the rule of law and democracy cannot be
achieved without guaranteeing justice and security. Accordingly, the
Commission has considered it timely, and indeed vital, to produce a report that
specifically addresses the current status of administration of justice in Haiti.

11. At the outset, the Commission wishes to emphasize that the
analysis and recommendations in this report are based upon international
human rights commitments, including the rights and obligations under the
American Convention on Human Rights, that are binding on the Haitian State
regardless of the government that may be in power. It is well-established that
the international legal responsibilities of a state, including its human rights
commitments, are not affected by changes in the head of state or the internal
form of government.”® This includes a continuing obligation on the part of
current and future governments to address human rights violations that may
have been committed or tolerated by a prior administration.'

12. Accordingly, the findings and recommendations in this report
should be taken into account and implemented by present and future authorities
in the Republic of Haiti. In this respect, the Commission hopes that this report
will assist in providing a blueprint for identifying areas in which the justice

2 As the Inter-American Court has observed, the right to judicial protection under Article
25 of the American Convention is “one of the basic pillars, not only of the American Convention,
but of the very rule of law in a democratic society in the terms of the Convention.” See I/A Court
H.R., Loayza Tamayo Case, Judgment of November 27, 1998, para. 169.

'3 See, e.g., IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 80 (5% ed., 1998).

4 See I/A Court H.R., Veldsquez Rodriquez Case, Judgment of July 29, 1988, para. 184
(observing that "[alccording to the principle of the continuity of the state in international law,
responsibility exists both independently of changes of government over a period of time and
continuously from the time of the act that creates responsibility to the time when the act is declared
illegal. The foregoing is also valid in the area of human rights although, from an ethical or political point
of view, the attitude of the new government may be much more respectful of those rights than that of
the government in power when the violations occurred." See similarly Case 11.228, 11.229, 11.231,
11.182, Report N° 34/96, Irma Meneses Reyes, Annual Report of the IACHR 1996,
paras. 84-86.



system in Haiti must be reformed, as a central component of efforts to achieve
short and long term stability in the country.

13. The analysis in the report begins with a brief background of the
Commission’s activities in Haiti, key events over the past two years in the
country, and the Commission’s methodology in preparing the report. This is
followed by a contextual overview of the present political, security, and
economic and social situation in Haiti, as well as the framework of Haiti’'s
international legal obligations and the Haitian justice system. The report then
provides a more detailed analysis of four key aspects of administration of
justice in the country: law enforcement and the Haitian National Police; the
courts; the system of detention facilities and prisons; and the problem of
impunity and lack of public confidence in the justice system. Finally, the report
provides a number of recommendations for addressing the problems identified
in the area of administration of justice in Haiti.

Il BACKGROUND
A. Events in Haiti, 2003 - 2005
14. Since 2003, numerous significant events have occurred in Haiti

that form an important background for analyzing the present state of the
administration of justice as well as other human rights issues in the country.

15. The year 2003 was characterized by a rising political crisis in
Haiti, with growing expressions of discontent with the government of former
President Jean-Bertrand Aristide who had been re-elected to office in November
2000 and increasing instances of politicized violence.'® The crisis deepened in
late 2003 and early 2004, with more violent protests,'® some of which were
accompanied by acts of sabotage against journalists and media assets.'’

16. On February 5, 2004, conflict broke out in the northern city of
Gonaives when armed opponents of the government attacked police stations
and court houses, forcing the police and local authorities to flee. The leaders of
the insurgency included former members of the Haitian National Police (HPN)

'S See, e.g., IACHR Press Release 24/03, IACHR Press release on completion of its on-site
visit in August 2003 (August 22, 2003), available at http://www.cidh.org/Comunicados/
English/2003/24.03.htm.

6 See, e.g., IACHR Press Release 33/03, “IACHR Concerned by Recent Events in
Haiti”(December 9, 2003), available at http://www.cidh.org/Comunicados/English/2003/33.03.htm
(expressing concern over an incident in December 2003 in which numerous individuals were injured
and property was destroyed during a student protest in Port-au-Prince).

7 See IACHR Special Rapporteurship on Freedom of Expression, “Office of the Special
Rapporteur Deplores Attacks on Freedom of Expression in Haiti”, Press Release 98/04 (22 January
2004), available at http://www.cidh.oas.org/relatoria/showarticle.asp?artiD=121&IID=1. See also,
Office of the Special Rapporteur, Report on the Situation of Freedom of Expression in Haiti (July
2003) available at http://www.cidh.org/relatoria
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and paramilitary groups such as the Front Révolutionnaire Armé pour le Progrés
(FRAPH), among others. Over the next three weeks, the violence escalated and
spread to other parts of the country. Police and other government authorities
were ousted, court houses, police stations, prisons, and other government
properties were looted and destroyed, and prisoners escaped. More than 200
people were estimated to have been killed. During this period, the Commission
urged the parties to resolve their differences peacefully, democratically and
constitutionally in accordance with the Inter-American Democratic Charter and
the American Convention on Human Rights.'®

17. On February 29, 2004, as the insurgents threatened to advance
on Port-au-Prince, former President Aristide left Haiti in disputed
circumstances.’® Within a few hours of Aristide’s departure, Supreme Court
President Boniface Alexandre was sworn in as the new Interim President. On
March 4, 2004, a Tripartite Council was established, consisting of three
members: one representative of former President Aristide’s Fanmi Lavalas
Party, one of the Democratic Platform, a group opposed to former President
Aristide, and one representative of the international community. The next day,
the Tripartite Council selected seven eminent persons from key sectors of
society to constitute a Council of the Wise and charged it with selecting an
Interim Prime Minister. Gérard Latortue, a businessman and consultant with the
United Nations living in the United States, was appointed as Prime Minister on
March 9, 2004, and a transitional government was formed one week later.

18. In an effort to build a broad political accord, a “Consensus on
Political Transition Pact” was signed on April 4, 2004 by Prime Minister
Latortue on behalf of the 13 member transitional cabinet, members of the
Council of the Wise, and representatives of various political groups and civil
society organizations, with the exception of Fanmi Lavalas. The Pact set out
measures to be undertaken concerning such issues as security, fight against
impunity and corruption, elections, judicial reform, reintegration of former
armed elements, professionalization of the Haitian National Police, and victim
support assistance. The Pact also called for the holding of municipal,
parliamentary and presidential elections in 2005, which were scheduled for,
respectively, October 9, 2005, November 6, 2005 and December 11, 2005,
with the new government to assume power on February 7, 2006. A Provisional
Electoral Council (PEC) was established to advance these goals.

'® See “Press Release on Haiti by the Inter-American Commission on Human Rights”,
Press Release 4/04 (26 February 2004), available at http://www.cidh.org/Comunicados/
English/2004/4.04.htm; “The IACHR Insists on the Respect for Human Rights during Haiti’s Crisis,”
Press Release 7/04 (11 March 2004), available at http://www.cidh.org/Comunicados/
English/2004/7.04.htm.

® OAS General Assembly Resolution AG/RES.2058 (XXXIV)-0-04, “Situation in Haiti:
Strengthening of Democracy” (8 June 2004), available at http://www.oas.org/main/main.
asp?sLang =E&sLink =http://www.oas.org/ consejo/GENERAL%20ASSEMBLY /default.asp (taking
note of “subsequent questions” surrounding the resignation of former President Aristide).




19. Efforts to organize elections proved difficult, however, and were
hampered by delays. The electoral law was not passed until February 2005, the
voting registration process did not commence until April 2005, and by mid-
summer many registration centers had still not been established. In August
2005, the deadline for registration was extended from mid-August to mid-
September and local elections previously scheduled for October 9 2005 were
postponed. As of the date of the present report, approximately 3 million of an
estimated 3.4-3.7 million eligible voting citizens had been registered, and the
number of registration posts reached 720 across the country, including Cite
Soleil in mid-October, while more than 40 political leaders had announced their
candidacy for the presidency, and 40 political parties had been registered and
permitted to participate in the elections, including Fanmi Lavalas.

20. As described in more detail below, during 2004 and 2005 the
people of Haiti continued to face serious threats to their lives and personal
security owing to several factors, including the proliferation of illegal arms in
the country, escalating violence on the part of armed groups and gangs, a lack
of state presence in many parts of the country, and severe shortages in police
personnel and resources.?°

21. The events at the domestic level in Haiti over the past two
years have been accompanied by significant developments in the international
community’s involvement in the country. In particular, on February 29, 2004,
the date of former President Aristide’s disputed departure from Haiti, the United
Nation’s Security Council adopted Resolution 1529 (2004)?" authorizing the
immediate deployment of a multinational interim force (MIF) for a period of
three months. The troops began deploying the same day. This was followed by
the adoption by the UN Security Council on April 30, 2004 of Resolution 1542
(2004) creating the United Nations Stabilization Mission in Haiti (MINUSTAH), a
UN stabilization force consisting of a projected 6,700 military personnel, 1,622
civilian police and additional local civilian staff.?? The mission was initially
authorized for six months beginning on June 1, 2004, and has since been
extended on three occasions, once on November 29, 2004 with an extension
to June 1, 2005, again on May 31, 2005 with a brief extension to June 24,
2005, and most recently on June 22, 2005 with an extension

20 See, e.g., IACHR Press Release 22/04, IACHR Expressed concern over the Situation in
Haiti during its 121" Regular Period of Sessions (October 28, 2004), available at
http://www.cidh.org/Comunicados/English/2004/22.04.htm.

21 See UN Security Council Resolution 1529 (2004), UN Doc. S/RES/1529 (2004) (29
February 2004), available at http://daccessdds.un.org/doc/UNDOC/GEN/N04/254/10/PDF/N04254
10.pdf?OpenElement.

22 See UN Security Council Resolution 1542 (2004), UN Doc. S/RES/1542 (2004) (30
April 2004), available at http://ods-dds-ny.un.org/doc/UNDOC/GEN/N04/332/98/PDF/N0433298
.pdf? OpenElement.




to February 15, 2006.2° The latter resolution also enhanced “for a temporary
period” the military component of MINUSTAH from 6,700 to up to 7,500
troops and its civilian police component from 1,622 to up to 1,897 members.
MINUSTAH’s mandate has been defined by the Security Council to include
ensuring a secure and stable environment for the constitutional and political
process in Haiti, to aid the transitional government in reforming the Haitian
National Police, and to assist with comprehensive and sustainable disarmament,
demobilization and reintegration programs, among other tasks. As of July 31,
2005, 6, 264 troops and 1,401 civilian police had been deployed to Haiti.*

22. Other intergovernmental organizations have also reacted to the
current circumstances in Haiti. The Caribbean Community (CARICOM), of
which Haiti is a member, condemned the circumstances which led to the
departure of former President Aristide in February 2004 and subsequently
decided not to allow the transitional government to participate in its Councils.
At the conclusion of the 26™ General Meeting of Heads of Government in July
2005, the Community did not readmit Haiti to its meetings, but decided that
CARICOM would be ready to participate in the international observation of
elections “when the conditions on the ground were conducive.”?®

23. For its part, the General Assembly of the Organization of
American States (OAS) adopted two resolutions on Haiti, the first, Resolution
AG/RES.2058 (XXXIV)-0-04,2® during its thirty-fourth regular session convened
from June 6 to 8, 2004 in Quito, Ecuador, and the second, Resolution
AG.RES.2147 (XXXV)-0/05,?” during its thirty-fifth regular session convened
from June 5 to 7, 2005 in Fort Lauderdale, Florida. In both resolutions, the
General Assembly identified the primary concern of the OAS in Haiti to be the
full restoration of a lasting democratic order and the economic, social as well as
political well-being of the citizens of Haitii The General Assembly also
instructed the Secretary General to establish the necessary coordination with
the Secretary General of the United Nations and to identify the areas of

23 See UN Security Council Resolution 1576 (2004), UN Doc. S/RES/1576 (2004) (29
November 2004); UN Security Council Resolution 1601 (2005), UN Doc. S/RES/1601 (2005) (31
May 2005); UN Security Council Resolution 1608 (2005), UN Doc. S/RES/1608 (2005) (22 June
2005, available at http://www.un.org/Depts/ dpko/missions/minustah/res.html.

24+ See MINUSTAH, Facts and Figures (as of July 31, 2005), available at
http://www.un.org/Depts/dpko/missions/ minustah/facts.html.

25 See CARICOM, Communiqué issued at the Conclusion of the Twenty-sixth Meeting of
the Conference of Heads of Government of the Caribbean Community (CARICON, 3-6 July 2005,
Gros Islet, Saint Lucia, Press 151/2005 (7 July 2005), available at http://www.caricom.org/

pres151 05.htm.
26 OAS General Assembly Resolution AG/RES.2058 (XXXIV)-0-04, “Situation in Haiti:

Strengthening of Democracy” (8 June 2004), available at http://www.oas.org/main/main.
asp?sLang =E&sLink =http:// www.oas.org/consejo/ GENERAL%20ASSEMBLY /default.asp.

27 OAS General Assembly Resolution AG/RES.2147 (XXXV)-0-05, “Strengthening
Democracy in Haiti” (7 June 2005), available at http://www.o0as.org/main/main.asp?slLang
=E&sLink = http://www.oas.org/consejo/GENERAL% 20ASSEMBLY /default.asp.




10

collaboration between the Special Mission of the OAS and the United Nations,
especially those related to the strengthening of democratic institutions, the
holding of elections and the promotion of human rights. Furthermore, the
General Assembly urged the IACHR to continue to monitor and report on the
human rights situation in Haiti and to work with the OAS Special Mission in the
promotion and observation of those rights.

24. Since June 2004, numerous initiatives have been undertaken by
the organs and institutions of the OAS to implement the terms of General
Assembly’s Resolution. A delegation of the OAS Permanent Council conducted
a visit to Haiti from September 9 to 11, 2004 in order to assess the situation
and impress the need to foster the full restoration of democracy in Haiti.
Further, on November 3, 2004, the OAS General Secretariat and the UN signed
an agreement to cooperate on organizing, monitoring and conducting the
elections in Haiti scheduled for 2005. In this respect, the OAS, in cooperation
with the United Nations and the PEC, provided strategic assistance, resources,
training and technical support for the voter registration process. These efforts
included the development and issuance of registration cards that will be used
not only for the elections but as a national identity card for Haitian citizens.
Further, on July 5 and 6, 2005, the newly-elected Secretary General of the
OAS, José Miguel Insulza, headed a delegation of the General Secretariat on a
visit to Haiti, which held meetings with government officials and
representatives of civil society, political parties, the international community
and agencies of the inter-American system and urged all political and social
groups to play an active part in the election process.

25. Haiti was also the victim of severe natural disasters in 2004,
first in May by the floods caused by torrential rains in the area bordering the
Dominican Republic in which more than 1,700 people died. This was followed
by Tropical Storm Jeanne, one of Haiti's worst natural disasters, which resulted
in an estimated 1,900 dead and 900 missing and presumed dead. These
disasters and their after effects, including the lack of adequate food, shelter,
hygiene and health services and associated spread of illnesses and disease,
have exacerbated the problems facing Haiti and its need for strong and decisive
international assistance.

26. In this respect, during an international donor’'s conference in
Washington, D.C. in July 2004, over US $1 billion was pledged to Haiti. This
was followed by two follow up donors meetings, the Ministerial Meeting on Aid
for the Reconstruction of Haiti in Cayenne, French Guyana in March 2005 and
the Montreal International Conference on Haiti in Montreal, Canada on June 16
and 17, 2005. According to the World Bank Country Director for the
Caribbean, as of May 2005 approximately $400 million of the total money
pledged had been disbursed in Haiti through an Interim Cooperation Framework.
Projects for which these funds have been earmarked include repairing public
buildings and infrastructures, public education, and police training.
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27. Over the past two years, therefore, Haiti has experienced many
difficult changes and the government and people of the country continue to
face serious challenges. The security situation is dire and adequate measures to
suppress violence and disarm illegal armed groups and gangs have not been
taken. In addition, Haitian politics remains highly polarized and few effective
efforts have been made to attempt to bring all sectors of Haitian society
together to construct a more peaceful path for the future. Nevertheless,
opportunities for change and progress remain open, through elections and
through proactive and sustained cooperation by the international community.
Against this backdrop, the Commission will provide an analysis of the situation
of administration of Justice in Haiti.

B. Sources of Information in Preparing the Report

28. The analysis in the present report is based upon numerous
sources of information. This includes data gathered during four visits made to
Haiti between August 2003 and July 2005, as well as other publicly-available
sources of information.

29. Prior to the events of February 2004, the Commission
conducted an on-site visit in Haiti from August 18 to 22, 2003, at the
invitation of the former government and with the valuable assistance of the
OAS Mission in Haiti. During this visit, the Commission met with officials of the
previous government, including members of the police and the courts, as well
as representatives of non-governmental organizations, bar associations, and
political parties. A central purpose of the visit was to gather information
concerning the situation of administration of justice under the previous
government, and in its press release issued following the visit,?® the
Commission expressed numerous concerns relating to the justice system,
including the large number of persons detained in jails without having been
brought before a judge, significant limitations on the independence of the
Haitian judiciary, and the general absence of legal assistance for individuals in
criminal prosecutions.

30. Following the installation of the transitional government in
March 2004, the Commission continued to monitor events in Haiti and gather
information through a variety of activities. These included three Vvisits
conducted by the Commission in 2004 and 2005 at the invitation of the
government of Haiti and with the financial support of the Government of
France, the first from September 1 to 3, 2004, the second from April 18 to 22,
2005 and the third from July 11 to 15, 2005. These visits were conducted in
accordance with the IACHR’s mandate and functions under the OAS Charter
and the American Convention on Human Rights, as well as pursuant to the
terms of the OAS General Assembly Resolutions AG/RES.2058 of June 8,

28 |JACHR Press Release 4/03 (August 22, 2003), available at http://www.cidh.org/
Comunicados/English/2003/ 24.03.htm.
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2004 and AG.RES.2147 of June 7, 2005. During these visits, the Commission
delegations endeavored to obtain information on the status of human rights
protections in Haiti in the aftermath of the events of February 2004 as well as
the particular situation of the administration of justice in the country. To this
end, the delegations met with representatives of the transitional government,29
the Conseil de Sages, Judges of the Court of First Instance, Court of Appeal,
and Supreme Court, members of civil society,®® associations of judges, lawyers
and magistrates, and representatives of other international organizations,
including MINUSTAH and the United National Development Program, visited the
National Penitentiary and other pertinent locations and gathered relevant
documentation. During these visits, the Commission also conducted three
training seminars on the Inter-American human rights system, with officials and
functionaries from various government ministries and agencies and with
representatives from a variety of nongovernmental organizations.®'

31. The Commission issued press releases®? following each of the
visits and, in the case of its September 2004 and April 2005 visits, released
preliminary observations on the situation of human rights in Haiti,®*®* the former

2% Government officials with whom the Commission met included the President of the
Republic, Mr. Boniface Alexander; the Prime Minister, Mr. Gérard Latortue; the Minister of Foreign
Affairs and Worship, Mr. Yvon Siméon and his successor, Mr. Hérard Abraham; the Minister of
Justice and Public Security, Mr. Bernard Gousse and his successor, Mr. Henri Dorléans, the Minister
of the Interior, Territorial Collectivities and National Security, Mr. Georges Moise, the Minister of
Women s Affairs, Mrs. Adeline Magloire Chancy; the Chief Prosecutor of Port-au-Prince,. the
Director General of the National Police of Haiti, Mr. Leon Charles; the Inspector General of the
Police, Mr. Franz Jean Francois; the Director of Prisons Commissioner Wilkins; and the Ombudsman
of Haiti, Mr. Necker Dessables.

30 Nongovernmental organizations with whom the Commission met included: Comite des
Avocats pour le Respect des Libertés Individuelles (CARLI); Groupe d’Appui aux Réfugiés et
Rapatriés (GARR); Centre Ecuménique de droits de I'Homme; Centre Toussaint Louverture pour les
droits de I'Homme, la Démocratie et le Développement (CTDH); La Plate Forme des Organisations
Haitiennes des Droits Humains (POHDH); Enfofam; MOUFED; CONOCS; Réseau National de
Défense des Droits Humains (RNDDH, formerly Coalition Nationale pour les Droits des Haitiens);
Bureau des Avocats International; and la Commission Episcopale Nationale de Justice et Paix.

31 See “IACHR Completes Visit to Haiti,” Press Release 19/04 (7 September 2004),
available at http://www.cidh.org/Comunicados/English/2004/19.04.htm.

32 See “IACHR Completes Visit to Haiti,” Press Release 19/04 (7 September 2004),
available at http://www.cidh.org/Comunicados/English/2004/19.04.htm; “IACHR Calls for Greater
International Action in Haiti: Press Release 16/05 (Aprii 22, 2005); available at
http://www.cidh.org/Comunicados/English/2005/16.05eng.htm; “IACHR Calls for Immediate
Measures to Quell Unprecedented Violence in Haiti”, Press Release 29/05, July 22, 2005, available
at http://www.cidh.org/Comunicados/English/2005/29.05eng.htm.

33 See “IACHR Completes Visit to Haiti,” Press Release 19/04 (7 September 2004),
available at http://www.cidh.org/Comunicados/English/2004/19.04.htm; “Inter-American
Commission on Human Rights Releases Preliminary Observations on its April 2005 Visit to Haiti”,
Press Release 20/05 (June 6, 2005, available at http://www.cidh.org/Comunicados/English/2005/
20.05.htm.
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of which were formally presented to the OAS Permanent Council during a
regular meeting of the Council on September 7, 2004.3

32. In addition to its on-site visits, the Commission gathered
documentation and other information at general hearings on the situation of
human rights in Haiti that were convened in Washington, D.C. during the
Commission’s 121 and 122™ regular periods of sessions,®® and has drawn
upon other publicly-available sources of information. These have include reports
and other documents issued by other intergovernmental organizations such as
the United Nations,*® and international and domestic nongovernmental
organizations such as the International Crisis Group,®’ Amnesty International, 3¢
the Robert F. Kennedy Memorial Center for Human Rights,®® the Haiti
Democracy Project,*® IFES,*' the Office of the Ombudsman*?, Forum Citoyen
Pour la Reforme de la Justice,** and Le Comité des Avocats pour le Respect
des Libertés Individuelles (CARLI),** as well as information reported in the
general press and media. In addition, some information considered in this report

34 See Agenda of the September 7, 2004 Regular Meeting of the OAS Permanent Council,
OAS Doc. OEA/INF.505/704 (September 1, 2004) available at http://www.oas.org/main/main.asp?
sLang =E&sLink =http://www. oas.org/ consejo.

35 See “IACHR Expresses Concern Over the Situation in Haiti During its 1215 Regular
Period of Sessions,” Press Release 22/04 (28 October 2004), available at
http://www.cidh.org/Comunicados/English/2004/22.04.htm.

36 See, e.g., Situation of Human Rights in Haiti, Report Prepared by the Independent
Expert, Louis Joinet, U.N. Doc. E/CN.4/2005/123 (24 January 2005); Report of the UN Security
Council Mission to Haiti, 13-16 April 2005, U.N. Doc. S/2005/302 (6 May 2005); Report of the UN
Secretary General on the UN Stabilization Mission on Haiti, U.N. Doc. S/2005/313 (13 May 2005),
and U.N. Doc. S/2005/313/Add.1 (23 June 2005).

37 See International Crisis Group, A New Chance for Haiti?, ICG Latin America/Caribbean
Report No. 10 (November 18, 2004); ICG, Spoiling Security in Haiti, Latin America/Caribbean
Report No. 13 (May 31, 2005); ICG, Can Haiti Hold Elections in 20052, Latin America/Caribbean
Briefing No. 8 (August 3, 2005).

38 See, e.g., Amnesty International, Breaking the cycle of violence: A Last Chance for
Haiti?, Al Index: AMR 36/038/2004 (June 21, 2004); Amnesty International, Haiti: Disarmament
Delayed, Justice Denied (August 2005).

3% See, e.g., Robert F. Kennedy Memorial Center for Human Rights, A Framework for
Reevaluating MINUSTAH: lllegal nature of mission will lead to a failed intervention in Haiti
(November 8, 2004).

40 See, e.g., Haiti Democracy Project, Report of Ambassadors’ Delegation to Evaluate
Progress Toward Elections, February 17-23, 2005 (March 6, 2005).

41 |FES, State of the Judicial Report: Haiti 2002-2003 (Léon Saint-Louis, April 2004).

42 Prison Conditions in Haiti : SOS Individual Freedoms, Ombudsman Office (OPC),
November 2004.

43 See, e.g., Reform Citoyen pour la Reforme de la Justice, Vers la construction d’un
systéme d’enquéte efficace et respecteux de la dignité humaine (June 2005); Reform Citoyen pour
la Reforme de la Justice, Vers /a construction de Ilindépendance du pouvoir judiciaire
(September 2004).

44 See, e.g., CARLI, Monthly Reports on Human Rights in Haiti.
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was gathered from sources which the Commission considers to be reliable but
on condition of anonymity or confidentiality for security and other reasons.

C. Processing and Approval of the Report

33. The draft Report on the situation of the administration of justice
in Haiti 2005 was approved by the Commission on October 26, 2005. In
accordance with Article 58 of the Commission’s Rules of Procedure, this Report
was transmitted to the Government of Haiti on December 7, 2005, with a
request that it submit the observations and comments deemed pertinent within
a period of one month.

34. As of January 7, 2006, the Commission had not received a
response from the State. Notwithstanding the absence of observations from the
State, the Commission has considered it important to mention several
significant developments relating to the main topics outlined in this Report that
have taken place in Haiti since the Report was approved on October 26, 2005
until February 1, 2006. These developments are summarized below.

Elections

35. At the time of this writing, the first round of presidential and
parliamentary elections, which had been scheduled for January 8, was
postponed for a fourth time to February 7, 2006. According to information
available, the delays have resulted from several factors, including complications
in the distribution of 3.5 million electoral cards, other technical and
organizational challenges in establishing voting centers and electronic voter
database, and, as discussed below, ongoing concerns about the security
situation in the country.

36. The Commission, like other members of the international
community, has been concerned about the electoral delays as well as the
challenges faced by authorities in ensuring that the elections proceed in a fair
and effective manner. Accordingly, the Commission takes this opportunity to
once again stress the importance of conducting timely, free and fair elections in
Haiti in order for the state to proceed with accomplishing the task of
strengthening its democratic institutions, the rule of law and taking the
necessary steps to improve the country’s ever worsening social and economic
conditions. In the Commission’s view, it is of paramount importance that
elections be conducted expeditiously and at the same time take place in a
manner that complies with international standards, and the Commission urges
those involved in organizing the elections to take due account of both of these
fundamental considerations in moving forward with the electoral process.

Situation of Insecurity

37. The Commission has received reports that the security situation
in Haiti has remained serious in the weeks leading up to scheduled elections.



15

According to information in the media and from local and international
governmental and nongovernmental organizations, drug trafficking remains a
prevalent problem, and additional civilians and members of the UN Stabilization
Force have been injured and have lost their lives. In addition, the number of
kidnappings has remained significant despite the HNP’s efforts to curtail this
category of crime. According to public reports, there were 40 reported cases of
kidnappings between November 20 and December 5, 2005. Of particular
concern to the Commission in this respect was the kidnapping on December
29, 2005 of two electoral officers employed by the Organization of American
States. In a press statement on December 30, the OAS Secretary General Jose
Miguel Insulza expressed strong condemnation of the abduction. On December
31, 2005, the OAS issued notice of the safe release of the victims in which it
also which reiterated its condemnation of this violent incident against persons
working to organize the national elections in the country.

38. The Commission has received information indicating that in
response to the insecurity, the newly installed Director General of the Police
Mario Andresol had taken some concrete steps to investigate and apprehend
suspects of kidnappings. The HNP also published the findings of its
investigation into the Martissant murders in August 2005, which claimed a
dozen lives during a confrontation between police and armed gang members
during a football match in the Martissant neighborhood of Port-au-Prince. The
report’s conclusions indicate the involvement and culpability of several police
officers during an operation to apprehend suspects in these murders and
recommended sanctions against twenty officers, including suspensions and
termination of employment with the force. Further, the HNP announced the
opening of two new police stations in Port-au-Prince.

39. While the Commission is encouraged by these developments, it
remains the case that additional and significant efforts are necessary to curb
the violence in Haiti, to adequately tackle the challenge of impunity for
kidnapping and other serious crimes, and to guarantee the public security
necessary in order for the national elections to be carried out within an
environment that is fair and free of intimidation. As outlined in the
Commission’s report, these measures must include additional timely and
impartial investigations and prosecution of serious crimes, providing enhanced
and ongoing professional and human rights training and equipment to the
police, and establishing a stronger command and control structure in order to
ensure that police policies and regulations are strictly respected.

Justice System

40. The Commission learned that on December 9, 2005, the interim
President of the Republic of Haiti issued an executive order that formally
‘retired’ five judges who sit on the Supreme Court in Haiti. Although the order
cited various articles from the Haitian Constitution, it was not apparent from
the information available that the requirements of the Constitution governing
the removal of Supreme Court judges had been satisfied. In particular, section
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174 of the Constitution prescribes a 10 year term for each of its 12 Supreme
Court judges, and section 177 of the Constitution requires a judge’s consent
for transferring his position or evidence of physical or mental incapacity before
his or her mandate can be terminated before the ten year term is completed. It
does not appear from the circumstances of the “retirement” of the 5 judges
that either of these conditions had been satisfied.

41. In response to the removal of the five former judges and the
Haitian President’s immediate issuance of another order naming a Vice-
President of the Court and five replacement judges, the judges association
ANAMAH and the women’s judges’ association called a five-day strike
beginning on December 13, 2005 to protest what they interpreted to be an
unconstitutional act, which paralyzed the country’s judicial system. In addition,
civil society groups and the UN High Commissioner for Human Rights issued
public statements criticizing the act, a demonstration was organized to prevent
the inauguration of the new judges, and the Conseil des Sages threatened to
disband in protest of the executive’s decision.

42. Also, in light of this development, the Commission issued a
press release on December 16, 2005* in which it expressed its alarm for the
retirement of the judges and stressed the importance of the independence and
impartiality of the judiciary in Haiti in order to achieve an effective
administration of justice in Haiti. Despite these national and international
expressions of concern, the executive proceeded to swear in five new judges to
the Supreme Court.

43. As the Commission indicated in its press release, these recent
developments challenge efforts to reinforce the justice system in Haiti and call
into question the present government’'s commitment to judicial independence
and the rule of law. They also reinforce the importance of the conclusions and
recommendations in this report indicating that the Haitian judiciary requires
adequate reforms in order to further guarantee its independence, impartiality
and integrity in order for it to become a credible and impartial institution that
inspires public confidence in the justice system.

Prisons

44, During the month of November 2005, the Commission
conducted a joint visit to Haiti with UNICEF’s Office for Latin America and the
Caribbean which focused on assessing the situation of violence against children
in Haiti and was the subject of a joint press release following the visit.*® During

45 See IACHR Press Release 39/05 IACHR alarmed by the retirement of five Supreme
Court judges in Haiti, available at: http://www.cidh.oas.org/comu.eng.htm.

46 See IACHR Press Release 37/05, “Inter-American Commission on Human Rights and
UNICEF Regional Office in Latin America and the Caribbean Conclude their Visit to Haiti” (November
5, 2005), available at: http://www.cidh.org/Comunicados/English/2005/37.05eng.htm.
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this visit, the Commission noted the recent completion of the detention facility
for minors in Delmas. The facility is one of the newest in Haiti and although
overcrowding and access to adequate recreation and education remain issues
to be addressed, conditions have improved significantly from the time when
these minors were held in old, dilapidated and dysfunctional cells behind the
Delmas 33 police station. One issue noted by the Commission during this visit
was the continuing problem of prolonged pre-trial detention, including the
prolonged detention of children. In particular, children complained to the
Commission that a legal assistant would visit them from time to time but no
advancement in their cases had been reported. Some youths also indicated that
they had been detained for over one year without having been formally charged
for a crime and they indicated that they did not know for how much longer
they would be detained under these conditions. Accordingly, the Commission
reiterates its call for urgent measures to address the problem of prolonged pre-
trial detention in Haiti and urges the government to give particular priority to
the situation of minors, in light of the special protections to which they are
entitled under Haitian law as well as the Convention on the Rights of the Child,
the UN Standard Minimum Rules for the Administration of Juvenile Justice, and
other international human rights instruments.

lil. ANALYSIS OF THE ADMINISTRATION OF JUSTICE IN HAITI
A. Context for Analysis

45, Before entering into a detailed discussion of the situation of the
administration of justice in Haiti, the Commission considers it important to
place the topic in the context of several other human rights issues in the
country that, while not the focus of this report, have a direct and significant
impact upon the justice system and therefore must be taken into consideration
in fully and properly understanding the challenges facing Haiti in this area.
These issues include the political situation and the right to political
participation, the security situation and the right to life and physical integrity,
and guarantees for fundamental economic, social and cultural rights.

1. Political Situation

46. As noted above, since 2004 the political situation in Haiti has
been highly unstable. While some progress has been made toward holding
national elections, politics in the country remains highly polarized and, as has
been the case through much of Haiti’s history, corruption and violence continue
to poison the country’s political culture. Consequently, lasting political stability
will be difficult to attain and will take considerable time and effort.

47. These problems are relevant to a proper evaluation of the state
of justice in Haiti in large part because the unstable political situation has not
only impeded the full and effective exercise by the Haitian people of their right
to political participation, but has also hinder opportunities and efforts to make
needed and lasting changes to the country’s infrastructure, including the
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administration of justice. Further, many of the fundamental changes that the
Commission has identified as necessary in order to move the system toward
international standards require long term and sustained developments
implemented by a democratically-elected government that is committed to the
rule of law, as well as a population committed to peaceful reconciliation. In the
same vein, the Commission considers that the convocation of free and fair
elections and measures to bring the various political parties and other groups
together are crucial steps that must be taken if effective and lasting reform to
the administration of justice system in Haiti is to be realized. Particular
measures must be taken to address disadvantages that are faced by women in
the area of political participation. As confirmed by information gathered by the
United Nations Development Program, patterns of inequality against women
can be identified in a variety of areas of Haitian society, including participation
in public institutions and political processes.*’

48. In this regard, a “National Dialogue” initiative was launched on
April 7, 2005 through the nomination by the transitional government of a 12-
member commission from different sectors of Haitian society, with the
objective of providing a forum for all Haitians, including its various political
groups, toward reconciliation, which is essential to the future stability and
peace in the country. While it appears from the information presently available
that the National Dialogue has not moved forward significantly since its
inception, the Commission understands that in mid-April 2005 17 political
parties, including moderate representatives of the Lavalas Party, signed a non-
binding Code of Ethical Conduct, which commits to non-violence and other
crucial aspects of proper and effective a democratic electoral process.

49. The Commission is encouraged by these developments and
hopes that the National Dialogue will be implemented swiftly and will succeed
in  moving all Haitians, including its various political groups, toward
reconciliation, which is essential to the future stability and peace in the
country, the consolidation of the rule of law, and the entrenchment of an
effective justice system.

2. Security Situation

50. As indicated above, the security situation has been among the
most pressing problems facing Haiti over the past three years. As noted by the
Commission on numerous occasions, Haiti has been plagued by widespread and
escalating violence arising from conflicts between law enforcement authorities
and illegal armed groups and gangs as well as increases in crimes such as

47 Id. See also United Nations Development Program, Human Development Report 2004,
Country Fact Sheets, Haiti, available at http://hdr.undp.org/statistics/data/
country facts sheets/cty fs HTl.htm (ranking Haiti 123rd out of 144 countries and the worst
performer in Latin America and the Caribbean in terms of building the capabilities of women, with
9.1% of seats in Parliament held by women, an estimated female earned income of US $1,170.00,
and a ratio of female earned income to male earned income of 0.56).
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murder, torture, kidnappings, and car jackings, particularly in the capital of
Prince-au-Prince.*® The impact of the violence has been widespread and has
resulted in many casualties among civilians as well as members of the police
and UN peacekeeping forces. The violence has also affected human rights
defenders, journalists, judges, and other particularly vulnerable groups, in many
instances for political reasons. At the same time, security measures for the
population have been inadequate, owing in large part to a lack of state
presence in many parts of the country following the rebellion in February 2004,
coupled with the uncontrolled proliferation of illegal armed across the country
and the violent conduct of armed groups, gangs and drug traffickers.

51. These sources of violence and insecurity have had a mutually
reinforcing effect and have been exacerbated by a number of additional factors,
including deficiencies in personnel, resources and training for the National
Police. Also contributing to the situation of insecurity has been the poor
conditions of the State’s prisons, which has resulted in violence within the
prisons as well as the escape of detained persons into the general population.

52. With respect to the situation of women and children in
particular, the Commission has expressed particular concern over information
indicating that the perpetration of rape by members of armed groups and gangs
continues to be a widespread abuse and is frequently used as a political
weapon.*® Further, information suggests that children are increasingly
incorporated into gangs and are the victims of gang-related and other
violence.®°

53. The serious implications of this security situation for efforts to
improve the administration of justice are self-evident and are described in more
detail in Part D below concerning the main segments of the justice system.
Most directly, the violence threatens the safe and free participation of key
actors in the justice system, including judges, lawyers, victims and witnesses.
More broadly, for as long as the security situation remains precarious in Haiti, it
will remain very difficult to reform and to restore public confidence in the
police, the judiciary and other components of the State’s justice system. In
addition, without exercising effective authority over security, the government is
not in a position to fulfill its obligation to guarantee the full and free exercise of

48 For example, it was reported by the United Nations that between May and August
2005, approximately 120 kidnappings were reported in Haiti and US $6 million in ransom had been
paid by the families of kidnapping victims. Rapts en Haiti: Six Millions de Dollars Versés pour
Libérer des Otage, AFP, August 25, 2005. See also “IACHR Deplores Escalating Violence in Haiti”,
Press Release 22/05 (June 23, 2005), available at http://www.cidh.org/Comunicados/English
/2005/22.05eng.htm; “IACHR Calls for Immediate Measures to Quell Unprecedented Violence in
Haiti”, Press Release 29/05 (July 22, 2005), available at http://www.cidh.org/Comunicados/
English/2005/29.05eng.htm.

4% Interview with MOUFHED (April, July 2005)

50 Interview with MOUFHED (April, July 2005)
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human rights by the Haitian people, including those relating to the
administration of justice. Urgent and effective measures must therefore be
taken by the State, in cooperation with the international community and
consistent with applicable principles of international human rights law, to
suppress crime and violence and assert control over security in all part of the
country.

b4, In this regard, the Commission is aware that on February 5,
2005, a National Commission for Disarmament, Demobilization and
Reintegration was created with the objective of ensuring the diminishment of
the number of illegal arms circulating in the country. However, it appears for
the information available to the Commission that no comprehensive or
systematic disarmament plan has been developed and that little, if any,
progress has been achieved in this area, due in part to insufficient resources.
As the Commission has emphasized on numerous occasions, an effective
disarmament, demobilization and reintegration program must be implemented
rapidly in respect of all armed groups, including the former military and gangs,
if the State is to have any chance of quelling the violence and unrest in the
short and long term. Further, in the present climate, it seems certain that a
sustained and active international presence will be necessary beyond the
present February 2006 expiration of the mandate of MINUSTAH if effective and
lasting control over security by the Haitian State is to be achieved. The
Commission notes in this respect that in August 2004, the UN Special
Representatives to Haiti, Juan Gabriel Valdés, recommended a long-term
extension of UN peacekeeping forces in Haiti.®"

3. Situation of Economic, Social and Cultural Rights

55. A third matter that must be considered in analyzing the issue of
administration of justice in Haiti is the critical economic and social situation in
the country.

56. As noted above, through the decades of violence and instability
in Haiti, the people of the country have continued to suffer from the worst
standards of living in our Hemisphere®? and the present living conditions in Haiti
remain deplorable. According to the United Nations Development Program’s
Human Development Report for 2004, Haiti ranked 153™ out of 177 world
countries and had the worst performance in Latin America and the Caribbean
under the Human Development Index (HDI). The HDI, which measures three
dimensions of human development, longevity and health of life, education, and
standard of living, also ranked Haiti 146" in the world for life expectancy at

51 See, e.g., “UN envoy proposes extension of peacekeeping forces presence in Haiti,”
Xinhua News Service, August 23, 2005.

52 See, e.g., IACHR, Report on the Human Rights Situation in Haiti 1979,
OEA/Ser.L/V/Il.46, Doc. 66 rev. 1 (13 December 1979), Chapters VIII, 1X; Annual Report of the
IACHR 1998, Ch. IV “Haiti”, paras. 19-24.
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birth (49.4 years), 145" for combined primary, secondary and tertiary gross
enrolment ratio (52), and 143th in GDP per capita (US $1,610.00 per
person).%® Further, according to information provided by the government of
Haiti, as of February 2003 the child mortality rate in Haiti was 80 deaths per
1,000 births, there were 1.2 doctors, 1.3 nurses and 0.04 dentists per 10,000
Haitians, and 40% of the population was without access to primary health
care.® In addition, Haiti’s national HIV/AIDS infection rate was between 4.5 to
6% with rates as high as 13% in rural areas, giving the country the highest HIV
infection rates in the Western Hemisphere, with approximately 300,000
Haitians living with HIV/AIDS.®® The Commission considers that the
perpetuation of these conditions in Haiti is a disgrace for our Hemisphere and
illustrates most starkly the enduring inequities in income and resource
distribution in our region.

57. These tragic deficiencies have also exacerbated the problems
relating to security, the administration of justice, and other failures in the
guarantee of basic political, civil, economic, social and cultural rights.
Inadequacies in basic social services have exacerbated the situation of
insecurity among the population of Haiti, including women and children who are
especially disadvantaged by and vulnerable to deficiencies in state assistance
and protection. As the Commission has previously observed, for individuals
facing these egregious conditions, achieving justice for fundamental human
rights violations such as extrajudicial executions and rape is all the more elusive
in the face of their daily struggle to survive. Without addressing the most
immediate social and economic deficiencies, there is little hope of solid and
sustained improvements in the state of security, justice and the rule of law.5®

58. As will be discussed further below, the absence of sufficient
economic resources has also contributed directly to the problems in security
and the administration of justice, where the police and courts are severely
under-staffed and under-resourced and, in some areas of the country, there is
an almost complete absence of functioning state institutions.

59. Principally for these reasons, any efforts to improve the
administration of justice in Haiti, if they are to be sustained, must be
accompanied by measures to addressing Haiti’s social and economic problems
through the urgent provision of financial, technical and related assistance from
the international community. The Commission has previously emphasized in this

53 United Nations Development Program, Human Development Report 2004, Country Fact
Sheets, Haiti, available at http://hdr.undp.org/statistics/ data/country facts sheets/cty fs HTIl.htm.

54 See Embassy of the Republic of Haiti in Washington, D.C., The AIDS Crisis and the
Embassy of Haiti, available at http://www.haiti.org/Whatsnew/aids.htm.

% /d.

5 See IACHR, Preliminary Observations of the IACHR on its April 2005 Visit to Haiti
(June 6, 2005), available at http://www.cidh.org/Comunicados/English/2005/20.05.htm.
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respect that substandard social and economic conditions have long prevented
the people of Haiti from fully realizing their fundamental democratic and human
rights. Member States of the OAS have likewise acknowledge, in Article 13 of
the Inter-American Democratic Charter, that “[tlhe promotion and observance
of economic, social, and cultural rights are inherently linked to integral
development, equitable economic growth, and to the consolidation of
democracy in the states of the Hemisphere.”

60. Therefore, in order to make enduring improvements to the rule
of law and democracy in Haiti, OAS Member States and others in the
international community must target both short and long-term economic and
social projects that will draw upon and empower the commitment, ingenuity
and creativity of the Haitian people. As noted by the Commission in the past,
these should include projects that will reinforce and strengthen resources
available to the police, courts, prisons, legal assistance, and other key aspects
of the justice system, as well as other crucial social necessities, such as
opening and staffing schools, making basic medical care available in all regions
of the country, delivering clean water, food, electricity and sanitation, and
developing immediate and realistic job opportunities through public work and
other projects.®’

B. Framework of Haiti’s International, Regional and Constitutional
Human Rights Obligations relating to the Administration of
Justice

1. International Instruments

61. Haiti is State Party to a number of international treaties

pertinent to the issue of the administration of justice. Haiti is a Member State
of the United Nations, having ratified the UN Charter on October 24, 1945,
and, like other states, is bound by the rights enshrined under the Universal
Declaration of Human Rights (“UDHR").%® These include the right under Article
3 to life, liberty and security of the person, the right under Article 5 not to be
subjected to torture or to cruel, inhuman or degrading treatment or punishment,
the right under Article 9 not to be subjected to arbitrary arrest, detention or
exile, and the right under Article 10 of every person in full equality to a fair and
public hearing by an independent and impartial tribunal, in the determination of
his rights and obligations and of any criminal charge against him.

57 See IACHR, Preliminary Observations of the IACHR on its April 2005 Visit to Haiti
(June 6, 2005), paras. 55, 56, available at http://www.cidh.org/Comunicados/English/
2005/20.05.htm.

%8 Universal Declaration of Human Rights, G.A. res. 217A (lll), U.N. Doc A/810 at 71
(1948).
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62. Haiti is also a State Party to the International Covenant on Civil
and Political Rights (“ICCPR”),*® having acceded to that instrument on May 6,
1991. The ICCPR incorporates and elaborates upon the provisions of the UDHR
pertaining to the administration of justice, principally in Articles 6 (right to life),
Article 7 (right not to be subjected to torture or other cruel, inhuman or
degrading treatment or punishment), Articles 9 and 10 (the right to liberty and
security of person and the rights of persons deprived of their liberty), and
Article 14 (right to a fair trial).

63. As will be elaborated upon in the present report, the provisions
of the UDHR and the ICCPR relating to the administration of justice have been
complemented by a range of pertinent UN thematic treaties and other
instruments. These include the International Convention on the Elimination of
All Forms of Racial Discrimination,® ratified by Haiti on January 18, 1973, the
Convention on the Elimination of All Forms of Discrimination Against Women,®'
ratified by Haiti on September 3, 1981 and the Convention on the Rights of the
Child, ®? ratified by Haiti on July 8, 1995, as well as United Nations resolutions
and other international instruments that address, inter alia, the conduct of law
enforcement officials®® and lawyers,%* the independence of the judiciary,®® and
preventing, investigating, prosecuting and providing remedies for human rights
violations. ®®

5% International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force
March 23, 1976

%0 |nternational Convention on the Elimination of All Forms of Racial Discrimination, G.A.
res. 2106 (XX), Annex, 20 U.N. GAOR Supp. (No. 14) at 47, U.N. Doc. A/6014 (1966), 660
U.N.T.S. 195, entered into force Jan. 4, 1969.

8" Convention on the Elimination of All Forms of Discrimination against Women, G.A. res.
34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, entered into force
September 3, 1981

82 Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp.
(No. 49) at 167, U.N. Doc. A/44/49 (1989), entered into force Sept. 2 1990.

63 See, e.g., Code of Conduct for Law Enforcement Officials, G.A. res. 34/169, annex, 34
U.N. GAOR Supp. (No. 46) at 186, U.N. Doc. A/34/46 (1979); Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials, Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990, U.N. Doc.
A/CONF.144/28/Rev.1 at 112 (1990).

64 See, e.g., Basic Principles on the Role of Lawyers, Eighth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990,
U.N. Doc. A/CONF.144/28/Rev.1 at 118 (1990).

65 See, e.g., Basic Principles on the Independence of the Judiciary, Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to
6 September 1985, U.N. Doc. A/CONF.121/22/Rev.1 at 59 (1985).

66 See, e.g., Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions, E.S.C. res. 1989/65, annex, 1989 U.N. ESCOR Supp. (No. 1)
at 52, U.N. Doc. E/1989/89 (1989); Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, G.A. 40/34, annex, 40 U.N. GAOR Supp. (No. 53) at 214, U.N. Doc.
A/40/53 (1985); Basic Principles and Guidelines on the Right to a Remedy and Reparation for

Continued...
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2. Regional Instruments

64. Member States of the OAS such as Haiti have undertaken to
respect and ensure the fundamental rights of all persons subject to their
jurisdiction, including rights pertaining to the administration of justice. Respect
for human rights is a fundamental principle of the Organization, guiding the
actions of each member State. Pursuant to Article 3(l) of the Charter of the
Organization of American States, which Haiti ratified on March 28, 1951,
"[tlhe American States proclaim the fundamental rights of the individual
without distinction as to race, nationality, creed or sex." The fundamental
rights of man are also referred to, inter alia, in the preamble of the Charter and
Articles 17, 45, 47 and 49, as well as in those articles which address the role
of the Commission as the principal organ charged with the promotion and
protection of human rights in the hemisphere.

65. The Member States have given specificity to the rights generally
referred to in the Charter, initially through the American Declaration of the
Rights and Duties of Man, and subsequently though the adoption of the
American Convention on Human Rights. Haiti acceded to the American
Convention on September 27, 1977 and accepted the contentious jurisdiction
of the Inter-American Court of Human Rights on March 20, 1998.

66. Both the American Declaration and the American Convention,
like the UDHR and the ICCPR, contain provisions relevant to the administration
of justice, including, inter alia, the rights to:

. life, liberty and security of person (American Convention, Arts.
4,5, 7; American Declaration, Article I)

. humane treatment, including the right not to be subjected to
torture or other cruel, inhuman or degrading punishment or
treatment (American Convention, Article 5; American
Declaration, Articles XXV, XXVI)

. equality before the law and to have the rights and duties
respected and ensured in the Declaration and the Convention,
without discrimination of any kind (American Convention,
Articles 1(1), 24; American Declaration, Article Il)

...Continuation

Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, C.H.R. res. 2005/35, U.N. Doc. E/CN.4/2005/ L.10/Add.11 (19
April 2005).
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. measures of special protection for children and women
(American Convention Article 19; American Declaration, Article
Vi)

. recognition everywhere as a person having rights and

obligations, and to enjoy basic civil rights (American
Convention, Article 3; American Declaration, Article XVII)

. judicial protection, namely to resort to the courts to ensure
respect for one’s legal rights; likewise, there should be available
a simple brief procedure whereby the courts will protect the
person concerned from acts of authority that, to their prejudice,
violate any fundamental constitutional rights (American
Convention, Articles 25; American Declaration, Articles XVIII)

. personal liberty, including the prohibition against arbitrary arrest
and imprisonment (American Convention, Art. 7; American
Declaration, Article XXV

. a fair trial and to freedom for ex post facto laws (American
Convention, Articles, 8, 9, American Declaration, Articles XVIII,
XXVI)

67. Further, under Articles 1(1) and 2 of the American Convention,

Haiti has specifically undertaken to respect and to ensure the free and full
exercise of the rights and freedoms under the Convention without
discrimination and, according to Article 2:

[wlhere the exercise of any of the rights or freedoms referred to in
Article 1 is not already ensured by legislative or other provisions, the
States Parties undertake to adopt, in accordance with their
constitutional processes and the provisions of this Convention, such
legislative or other measures as may be necessary to give effect to
those rights or freedoms.

68. Also relevant to Haiti’s human rights obligations in the inter-
American system is the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against Women (the “Convention of
Belem do Pard), which Haiti ratified on June 2, 1997 and which creates certain
specific obligations relating to the administration of justice as it pertains to
violence against women. These include, inter alia, the obligations under Article
7 to apply due diligence to prevent, investigate and impose penalties for violence
against women, and to establish fair and effective legal procedures for women
who have been subjected to violence which include, among others, protective
measures, a timely hearing and effective access to such procedures. Moreover,
on June 13, 1986, Haiti signed the Inter-American Convention to Prevent and



26

Punish Torture. Therefore, in accordance with Article 18 of the Vienna
Convention on the Law of Treaties,®” Haiti is obliged to refrain from acts that
would defeat the object and purpose of that treaty, pending its ratification,
acceptance or approval.

69. Finally, certain resolutions adopted by the OAS General
Assembly are relevant to and should be considered in evaluating the situation
of the administration of justice in Haiti. These include, inter alia, the resolutions
from the regular meetings of the General Assembly in 2004 and 2005 that
specifically addressed strengthening democracy in Haiti®® as well as those
concerning the work of ombudsmen and other human rights defenders® and
protecting human rights and fundamental freedoms while countering
terrorism.”®

3. Constitution of Haiti

70. The current Haitian Constitution of 19877 contains a number of
protections reflecting the human rights protected in the American Convention,
and specifically, the right to life, the right to personal liberty, and due process
protection for those going before the courts and/or coming into conflict with
the law. Finally, the Constitution also includes specific provisions protecting
economic, social and cultural rights. Among the protections relevant to the
Commission’s report are the following:

67 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, Article 18 (providing:
“A State is obliged to refrain from acts which would defeat the object and purpose of a treaty
when: a. It has signed the treaty or has exchanged instruments constituting the treaty subject to
ratification, acceptance or approval, until it shall have made its intention clear not to become a
party to the treaty; or b. It has expressed its consent to be bound by the treaty, pending the entry
into force of the treaty and provided that such entry into force is not unduly delayed”).

68 See Resolution AG/RES.2058 (XXXIV)-0-04, “Situation in Haiti: Strengthening
Democracy” (June 8, 2004); Resolution AG.RES.2147 (XXXV)-0/05, “Strengthening Democracy in
Haiti”, June 7, 2005).

69 See, e.g., Resolution AG.RES.2067 (XXXV-0/05), “Human Rights Defenders: Support
for the Individuals, Groups and Organizations of Civil Society Working to Promote and Protect
Human Rights in the Americas” (June 7, 2005).

7 See Resolution AG/RES.2035 (XXXIV)-0-04, “Protecting Human Rights and
Fundamental Freedoms While Countering Terrorism” (June 8, 2004); Resolution AG.RES.2143
(XXXV)-0/05, “Protecting Human Rights and Fundamental Freedoms While Countering Terrorism”,
June 7, 2005).

71 Constitution of the Republic of Haiti, Title Il : Basic Rights and Duties of the Citizen,
given at the Legislative Palace, in Port-au-Prince, the seat of the Constituent National Assembly, on
March 10, 1987, in the One Hundred Eighty-Fourth Year of Independence available on Internet at
http://www.haiti.org/constitu/constabl.htm [hereinafter Constitution of Haiti or Constitution of the
Republic of Haiti]l. See also Code d’instruciton criminelle, Annoté par Menan Pierre-Louis, 1995,
Chapters VII and VIII.
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Arrest, Detention, Abuse of Force

Article 19:

The State has the absolute obligation to guarantee the right to life,
health, and respect of the human person for all citizens without
distinction, in conformity with the Universal Declaration of Human
Rights.

Article 24:
Individual liberty is guaranteed and protected by the State.
Article 24-1:

No one may be prosecuted, arrested or detained except in the cases
determined by law and in the manner it prescribes.

Article 24-2:

Except where the perpetrator of a crime is caught in the act, no one
may be arrested or detained other than by written order of a legally
competent official.

Article 24-3:

For such an order to be carried out, the following requirements must be
met: a) It must formally state the reason in Creole and in French for the
arrest or detention and the provision of the law that provides for
punishment of the act charged. b) Legal notice must be given and a
copy of the order must be left with the accused at the time of its
execution; c) The accused must be notified of his right to be assisted
by counsel at all phases of the investigation of the case up to the final
judgment; d) Except where the perpetrator of a crime is caught in the
act, no arrest by warrant and no search may take place between six (6)
p.m. and six (6) a.m.; e) Responsibility for an offense is personal, and
no one may be arrested in the place of another.

Article 25:

Any unnecessary force or restraint in the apprehension of a person or
in keeping him under arrest, or any psychological pressure or physical
brutality, especially during interrogation, is forbidden.

Article 25-1:

No one may be interrogated without his attorney or a witness of his
choice being present.
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Article 26:

No one may be kept under arrest more than forty-eight hours unless he
has appeared before a judge asked to rule on the legality of the arrest
and the judge has confirmed the arrest by a well-founded decision.

Article 26-2:

If the arrest is found to be illegal, the judge will order an immediate
release of the detainee.

Prison standards
Article 44:

Persons detained temporarily awaiting trial must be held separately
from those who are serving sentence.

Article 44-1:

Prisons must be operated in accordance with standards reflecting
respect for human dignity according to the law on this subject.

Article 45:

No penalty may be established except by law nor applied except in
cases that the law determines.

Article 50:

A jury trial is established for criminal matters, particularly, for crimes of
blood and for political offenses.

Judiciary

Article 173:

The Judicial Power shall be vested in the Supreme Court (Cour de
Cassation), the Courts of Appeal, Courts of First Instance, Courts of
Peace and special courts, whose number, composition, organization,

operation and jurisdiction are set by law.

Economic, Social, Cultural Rights

Article 19:
The state has an obligation to protect the right to health.
Article 22:

The State recognizes the right of every citizen to decent housing,
education, food and social security.
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Article 23:

The State has the obligation to ensure for all citizens in all territorial
divisions appropriate means to ensure protection, maintenance and
restoration of their health by establishing hospitals, health centers and
dispensaries.

C. Overview of the Justice System in Haiti

71. The following discussion provides a brief overview of the main
components of the justice system in Haiti, including the system of laws, the
police, the system of prisons and detention centers, and the judiciary. Further
details and analysis of each component is provided in Part D below on the main
topics concerning the administration of justice in Haiti.

72. As a former colony of France until it gained its independence in
January 1804, Haiti adopted a judicial system largely modeled after the French
civil law system, including the judicial structure and the form of the laws, a
codification system of laws that encompasses the general principles and rules
of law in the key texts such as the civil code, criminal code and criminal
procedure code. In particular, the civil code is modeled after the Napoleonic
Code of 1804. Whereas Haiti's legal texts are modeled after the French codes
dating from the 1800’s, minimal judicial reform of these codes have never
taken place, resulting in laws which in many instances have not adequately
reflected or addressed the significant social and economic developments in
Haitian society over the past 200 years and which do not reflect modern
standards of justice and human rights. As discussed further in this report,
numerous studies and authorities on reform of the judiciary indicate the
imperative of judicial reform in Haiti as well as the need to adopt additional
legislation to address areas where current laws are silent.

73. The Minister of Justice, like other members of the Prime
Minister’s Council of Ministers, is chosen by the Prime Minister with the
approval of the President and a vote of confidence from the Parliament
Pursuant to Section 158 of the 1987 Constitution, and is principally responsible
for justice-related issues in Haiti. In this respect, the Justice Minister is also
currently acts as the Secretary of State for Public Security and is a leading
member of the Superior Council for the National Police, and is responsible for
oversight of the Haitian National Police (the “HNP”) and the Department of
Prison Administration. The HNP is the law enforcement institution in Haiti,
which is led by the Director General, appointed by President of the Republic,
and is comprised of various departments, including the Central Department of
Judicial Police charged with conducting preliminary criminal investigations, the
Central Department of Research and Investigations charged with the task of
national intelligence, the special crowd control unit referred to by its French
acronym, CIMO, and the Inspector General’s office, which is charged with
internal investigations of police misconduct. The Superior Council is a body
which provides policy guidelines and direction on security issues for the HNP
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and typically includes the Minister of Justice, the Secretary of State for Public
Security, the Director General of the police and the Inspector General of the
police. With respect to prisons, the Department of Prison Administration, once
an independent entity formerly referred to as APENA, is now organized under
the Haitian National Police, and is the authority that manages Haiti's 22 prisons
across the country. The Department of Prison Administration, referred to by its
French acronym, DAP, is led by a Director who answers to the Director General
of the HNP and is comprised of specialized staff and officers charged with the
task of prison administration and security.

74. The hierarchy of the courts in Haiti, as provide for under
Chapter IV of the 1987 Constitution and other pertinent laws, is characterized
by four tiers of courts. The Supreme Court or “Cour de Cassation”, housed in
the Palais de Justice in Port-au-Prince, is the highest court in the country and
its decisions are final. It is comprised of two chambers with a total of nine
judges, including a President and Vice-President, who, in accordance with
Section 175 of the Constitution, are appointed by the President from a list of at
least three candidates submitted by the Senate. The terms for judges run for
ten years and are in the discretion of the President of the Republic to renew
these terms.’? This court hears constitutional law issues and those relating to
the interpretation or application of the law, as well as hearing matters dealing
with complaints concerning the conduct of judges from lower courts or the
misconduct of officers of the public ministry, and finally, this instance provides
a last recourse in matters decided at the appeal’s court level.”®

75. Also modeled after the French structure, the Superior Council of
Magistrates is the body charged under a law of 1920 with the authority to
select, discipline or remove judges from their posts. At the present time in
Haiti, a separate Superior Council of Magistrates does not exist. Rather, this
task has been assigned to the Supreme Court to sit as the Council to hear
matters that address disciplinary actions and dismissals of judges. The Council
reviews complaints received directly or via the Minister of Justice, who
conducts an initial review of the complaint and forwards it onto the Council.
The Commission understands, however, that the Supreme Court has not been
performing this function in practice.

76. Second to the Supreme Court are the five regional appeal
courts, each with a president and two judges, and which are situated in (1)
Port-au-Prince (competent to hear matters presented by the lower courts in the
jurisdictions of Port-au-Prince, Petit-goave and Jacmel); (2) Cap-Haitian (hearing
matters from lower courts in Cap-Haitian, Fort-Liberte); (3) Gonaives (hearing
matters from lower courts in Gonavies, Saint-Marc, Port-de-Paix); (4) Cayes

72 Interview with President of the Republic of Haiti, Boniface Alexandre (April 2005)

73 See Haitian Constitution, Articles 173, 174 ; See also “Organisation Judiciaire” on
www.juristehaitien.ht ; See also « Presentation Generale du Conseil Constitutionnel» at
www.accpuf.org/hai/present.htm.
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(hearing matters from lower courts in Cayes, Aquin, Jeremie, Anse a veau); and
finally (5) Hinche (hearing matters from Hinche and Mirebalais). Pursuant to
Section 174 of the Constitution, the term for judges of the First Instance
Courts is seven years. A public prosecutor’s office is designated for each of
these courts, staffed with the public prosecutor for the jurisdiction and his
assistants. Also sitting at the First Instance Court level are examining
magistrates, which are primarily tasked with conducting investigations in
criminal matters and issuing formal charges at the conclusion of such
investigations. Their term lasts three years.”*

77. The third tier of courts encompasses the 14 courts of first
instance, each with one judge presiding over cases and each court located in a
different judicial jurisdiction. These courts are competent to hear cases brought
for the first time regarding civil, commercial or criminal matters from any of the
jurisdictions. Typically, cases from the same jurisdiction are heard together.

78. Finally, the last tier in the court structure is comprised of the
justice of the peace courts, of which there are between 170 and 180 situated
among the 165 administrative communal sections of the country. The
competency of these courts is limited to hearing minor matters, usually civil
and commercial claims not exceeding 5,000 gourdes. Where minor criminal
offenses are presented, the court is referred to as court of simple police
(tribunal de simple police).”®

79. An office of the public prosecutor, representing the interests of
the people in criminal matters, is provided for in each judicial jurisdiction in
Haiti, of which there are fourteen. There is also one office corresponding to the
Supreme Court, the appeal’s courts and each of the courts of first instance.
Where the prosecutor receives information regarding a crime committed within
his jurisdiction, his prosecutor office has the authority to initiate an
investigation.”®

80. In addition to the regular courts, there are three specialized
courts, (1) the special labor tribunal; (2) the court for minors; (3) and a
specialized court situated in Gonaives that deals with issues of land ownership.
Finally, a Superior Court of Accounts has been established, housed within the
Supreme Court, to address administrative matters and oversee public
expenditures by the state.

74 See “Rule of Law Technical Assistance in Haiti: Lessons Learned,” Jamal Benomar,
July 8-12, 2001.

7> See “Organisation Judiciaire” supra. See also “Rule of Law Technical Assistance in
Haiti: Lessons Learned” supra.

6 See “Organisation Judiciaire” supra.
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D. Main Topics Concerning the Administration of Justice

81. The following assessment of the state of the administration of
justice in Haiti, its weaknesses, and possible solutions, entails a closer analysis
of the three main factors affecting the efficient and effective administration of
justice in Haiti: (1) law enforcement and public security; (2) the court system;
and (3) the state of Haitian prisons and other detention facilities. In each
instance, the assessment is guided by the various pertinent international human
rights treaties and related instruments as well as relevant provisions under
Haitian law.”’

1. Law Enforcement, the Haitian National Police and Public
Security
82. The Commission has repeatedly emphasized the obligation of

governments to maintain public order to protect the life and the security of its
inhabitants in a manner consistent with the rights protected under the
American Convention and other pertinent instruments.’”® The Commission has
indicated in this regard that governments must prevent and suppress all
incidents of violence, regardless of their origin’® or political motivation.®° This
obligation applies to all threats to a State’s populations, whether presented by
state or non-state actors, and it can fail in its duty both by action and by
omission.?’

83. Further, both the Commission and the Court have consistently
pointed out that the State has a duty to prevent and investigate acts of
violence committed by state agents or private parties and to prosecute and
punish the perpetrators accordingly.®> The State has both a national and
international obligation to confront individuals or groups who use violent
methods to create terror among the populace, and to investigate, try, and
punish those who commit such acts means that it must punish all the guilty,

77 See paras. 61-69 of this report detailing the rights protected under international and
regional conventions that relate to the administration of justice. « de ce rapport, I’énumération des
droits protégés en vertu des conventions régionales relatives a I'administration de la justice ».

78 JACHR, Annual Report 1980-1981, Ch. V: *“General Situation of Human Rights in the
Member States of the OAS and areas in which further steps are needed to give effect to the Human
Rights set forth in the American Declaration of the Rights and Duties of Man and the American
Convention on Human Rights”; See also, IACHR, Report on Terrorism and Human Rights, OEA/Ser.
L/V/II.116, Doc. 5 rev. 1 corr., 22 October 2002, Introduction, para. 3.

7® Jdem, Annual Report 1980-1981.
80 See IACHR, Ten Years of Activities 1971-1981, section V, p. 341.
81 Jd. At 333, citing the Annual Report of the IACHR, 1975, para. 22.

82 See generally, Velasquez Rodriguez v. Honduras, Inter-American Court of Human
Rights, 1988 (4 Inter-Am. Ct.H.R. (ser.C).
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but only the guilty. The State must function within the rule of law, punishing
only the guilty and refraining from punishing the innocent.®®

84. As noted in the previous section, the situation of insecurity in
Haiti has constituted one of the foremost challenges over the past two years. In
this respect, the State has been largely unable to fulfill its obligation to protect
its population from violence. There are several reasons for the persisting
violence in Haiti, stemming from the social, economic and political problems as
well as the lack of strong state institutions to appropriately contain criminal
activity. Several human rights groups who met with the Commission attributed
the unabated violence to a variety of factors, including conflicts between armed
groups and gangs and armed resistance movements motivated by political
differences, the lack of responsibility of authorities to carry out their mandates,
and impunity for human rights violators, as well as the marginalization of
society, the economic crisis, poverty, and the uncontrolled trafficking of arms
and drugs.®

85. Deficiencies in the HNP, as the institution principally responsible
for guaranteeing public security, are among the most significant problems
contributing to the security crisis in Haiti. As described in more detail in this
section, the HNP suffers from shortages in personnel and resources and
continues to be the subject of allegations of corruption as well as human rights
abuses such as arbitrary detention, torture and extrajudicial killings. These
problems are exacerbated by the absence of an effective system over oversight
and discipline for the police.

a. Situation of Insecurity

86. Guaranteeing public security, especially in Port-au-Prince, has
become a significant challenge for the fledgling HNP struggling to contain what
has become a growing situation of instability characterized by violent
outbreaks, confrontations with armed groups and large demonstrations, which
often result in numerous casualties, and frequent acts of murder, rape,
kidnapping, public lynching, and abuse, contributing to the crime rate that has
been steadily rising for the past two years, and more acutely since January
2005. Although figures vary, a report by the Justice and Peace Commission
(JPC) in Haiti recorded 2015 cases of violent deaths in Port-au-Prince over the
past 3 years and 1151 of those deaths were recorded between March 2004
and June 2005 and of these, 79 occurred in May 2005, and 90 in June 2005,
although actual figures are likely to be higher, as not all cases are reported. The
number of violent deaths is largely due to confrontations between armed
groups and the police, making it difficult to ascertain which group is responsible

83 JACHR, Annual Report 1999, Report N° 49/00, Case 11.182, Carlos Florentino Molero
Coca, Rodolfo Gerbert Asencios Lindo, Rodolfo Dynnik Asencios Lindo, Marco Antonio Ambrosio
Concha v. Peru, para. 58.

84 See Episcopal National Commission of Justice and Peace report, 1 (2005).
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for the casualties. Further, as explained further below, some of the violence is
indiscriminate or related to common crime, while other instances are politically-
motivated and designed to destabilize the present government and planned
elections.

87. The fact that the level of crime and the frequency of human
rights violations being perpetrated in Port-au-Prince has reached levels rarely
observed previously by the Commission is a serious cause for concern.®® The
Commission received information about the police’s operations to apprehend
criminals, which often involves violent confrontations with armed groups and
frequently results in the excessive use of force and numerous casualties.
Further, numerous reported accounts of abuse of force and extra-judicial killings
by police suggests an unwillingness or inability to contain the violence by using
adequate security measures or to arrest suspects and proceed with their
prosecution according to the due process of law.%®

88. Since January 2005, the level of violence in Port-au-Prince has
become widespread and indiscriminant, affecting all areas of the city. This is
largely due to increased tensions between the HNP, illegal armed groups and
members of the former military. The illegal armed groups are known to be
heavily armed and are concentrated in the Cite Soleil and Bel Air districts. Some
of these groups are essentially criminal, engaging in the trading of arms and
drugs, and kidnapping individuals for significant ransoms, while others have
strong political motivations and aim to intimidate the population and further
destabilize the country in pursuit of their demand for the return of former
president Aristide. These tensions have only increased in the months drawing
towards the November election, causing the HNP to employ more aggressive
tactics and the armed groups to respond with a vengeance. Consequently,
while estimates are difficult to obtain, the Commission understands that more
than 50 police officers have been killed on duty since the transitional
government assumed power in 2004. The nature of these deaths has been
gruesome, where several have been tortured, mutilated, decapitated, and burnt
alive. In return, officers have reportedly responded with excessive force in
certain cases, at times resulting in the extrajudicial killing of suspected criminals
and their associates as well as causing significant numbers of civilian casualties
wounded by stray bullets. Although there is no accurate breakdown of the
number of casualties caused from bullets shot by armed groups and the police,
reports indicate that both groups are responsible for causing significant
collateral damage during their interventions.®’

8 See “IACHR Calls for Immediate Measures to Quell Unprecedented Violence in Haiti”,
Press Release 29/05 (July 22, 2005), available at http://www.cidh.org/Comunicados/English/
2005/29.05eng.htm.

8 Jd. at 8-12; See also, Haiti: Disarmament Delayed, Justice Denied, Amnesty
International, 5-6 (2005).

87 Following the July 6% killing of former gang leader Emmanuel Wilme, Medecins Sans
Frontieres reportedly received 27 patients from gun wounds, many of whom were inhabitants of
Cite Soleil.
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89. Armed confrontations between the police and armed individuals,
kidnappings, carjackings, and outbreaks of random shooting and alleged
massacres, combined with the fact that few individuals have been successfully
apprehended by the authorities and subsequently prosecuted and punished, has
instilled a generalized state of fear for one’s life amongst Haitians, causing a
virtual paralysis of the general population. Due to the fact that the police have
not succeeded in containing the violence, areas referred to as ‘no-go’ zones
(zones de non-droit) have developed in various parts of the city, not necessarily
concentrated in the gang dominated Cite Soleil and Bel Air districts.®® These
zones typically lack police presence and have largely come under the control of
armed groups, causing large numbers of the population to abandon these
areas.® Areas near the port, downtown Port-au-Prince, specifically surrounding
the government ministries, lower parts of Delmas, and the route to the airport
are just a few locations that most people avoid due to the high risk of danger.

b. Staffing and Working Conditions of the HNP

90. Among the most urgent problems afflicting law enforcement in
Haiti is the seriously inadequate numbers of police in the country. Statistics on
the total number of officers in the Haitian National Police force remain unclear,
ranging between 3,000 and 5,000 for a total population of over 8 million. In
this respect, the Minister of Justice suggested to the Commission that a state
the size of Haiti should have up to 24,000 officers to provide adequate security
for the country. The inadequate numbers of police officers resulted in part from
the uprising in January and February 2004, during which all of Haiti’s prisons
were virtually emptied and many police officers in the HNP abandoned their
posts due to the wave of destruction, death and abuse brought on by the
uprising - prior to these events, the force was comprised of close to 6,000
officers.®® Partly as a consequence, the police remain practically or entirely
absent in some provinces.®’

91. This in turn has allowed former military officers or illegal armed
groups to fill the void in security. The Commission was told that in some
communities, such as Petit-Goave, the local population was grateful for the

88 See Report of the Independent Expert Louis Joinet on the Situation of Human Rights in
Haiti” Economic and Social Council, Human Rights Commission, E/CN.4/2005/123 24 January
2005; paras. 13-14.

8 In this respect, in August 2005, the Commission granted precautionary measures in
favor of a human rights group in Cite Soleil due to repeated death threats and attacks suffered by
their members, apparently due to the group’s outspoken criticisms of the violent crimes perpetrated
by armed individuals and the resulting insecurity in the community.

% See Quarterly Report on Haiti of the OAS Secretary General Pursuant to AG/RES.2058
(XXXIV-04), OAS Doc. OEA/Ser.G/CP/doc.3942/04 corr. 1 (24 September 2004), para. 25.

' Third Trimesterial Report of the OAS Secretary General on the Situation in Haiti and the
Work of the OAS Special Missions for the Reinforcement of Democracy in Haiti, Pursuant to
Resolution AG/RES.2058 (XXXIV-04), OAS Doc. OEA/Ser.G/CP/doc.3992/04 corr. 1 (28 March
2005), para. 16.



36

presence of at least some form of control over security, while in other
communities armed groups take advantage of the absence of police by
terrorizing citizens. Further, due to this vacuum of state authority in remote
localities, some former military officers have taken up positions in these areas
as local authority figures known as ‘section chiefs’, and taking on the role of
providing security for the community. Moreover, it is not uncommon for the
former military to illegally issue and execute arrest warrants and arbitrarily
detain individuals. For example, the OAS Special Mission in Haiti has reported
that in some locales like Hinche, HNP offices have refused to continue to
accept prisoners who have been arrested by members of the former military.®?

92. According to the Minister of Justice, the former Director
General of the HNP, and other officials, one of the government’s main tasks
since taking office has been to rebuild the HNP by employing more officers,
training them and providing them with sufficient equipment in order for them to
adequately carry out their public security function. However, over the past two
years the Commission has witnessed limited progress in this regard. While the
Commission is encouraged by reports of the training and graduation of new
officers from the police academy, including approximately 400 graduates in
January 2005, this is far short of the number necessary to assert and maintain
control over security across the country. The Commission notes in this regard
that preparations for the elections alone will require a significant number of
officers to be deployed to the various registration and voting stations across
the country. Further, a comprehensive and strategic security plan does not
appear to have been developed for the country, but rather senior HNP officers
have been preoccupied with the daily challenge of providing security in an
increasingly volatile environment.

93. In addition to inadequate staffing, the HNP is generally under-
resourced, overworked, and under-compensated. At the same time, they are
operating under dangerous conditions in which they have been tasked with
maintaining public security, but where they themselves have been targeted by
armed groups. In locations where the police are present, they suffer from
serious deficiencies in resources and training.

94. In particular, the police lack sufficient basic tools necessary to
fulfill their duties, such as firearms, vehicles for conducting patrols and for
transporting detainees, radios, bullet proof vests, and working and living
facilities. According to the former Director General of the Police, 25 vehicles
and a small shipment of bullets, tear-gas launchers and other basic supplies
were recently donated to the HNP by the U.S. government, but the need for
essential equipment is still outstanding and greatly affects the HNP’s capacity

92 Third Trimesterial Report of the OAS Secretary General on the Situation in Haiti and the
Work of the OAS Special Missions for the Reinforcement of Democracy in Haiti, Pursuant to
Resolution AG/RES.2058 (XXXIV-04), OAS Doc. OEA/Ser.G/CP/doc.3992/04 corr. 1 (28 March
2005), para. 16.
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to provide security. Indeed, gang members frequently have access to weapons
superior to those of the national police. One consequence of working under
such conditions is the tendency for officers to feel especially vulnerable and
therefore more readily abuse force to compensate for being ill-equipped and
outnumbered. Incidents of abuse of force by police, especially in the densely
populated areas of Cite Soleil, have been documented by human rights groups
and are explained in more detail below.

95. Many police stations were vandalized and ransacked during the
armed violence in February 2004 and have not since been repaired.
Accordingly, of the 133 police stations in the country, the Director General of
the Police indicated that only 49 of these are functional at present. The current
state of police stations across Haiti is seriously wanting, with little more than
walls, doors, windows for infrastructure and some office furniture. Police
stations lack necessary resources such as office equipment, computers,
supplies, water, electricity, and adequate sanitation. The police, like other
functionaries in the justice system, are underpaid for their hours of service and
lack insurance or other means to cover their health needs and those of their
families. At the same time, members of the police force are facing sharply
increasing case loads and work hours without corresponding compensation in
salary or other benefits. For example, officers’ are supposed to work 8-hour
shifts, but since the force is small and wanting in numbers, the Director General
increased their shifts to 12 hours. According to interviews with some officers,
no pay increase accompanied the augmented working hours. These
substandard conditions not only impede the work of the police but also
undermine their morale and efficiency and feed a climate conducive to
corruption and other illegal activities on the part of officers, as discussed
below. Further, the Commission understands that such conditions make it
difficult to co-locate CIVPOL officers with HNP where this might be advisable.
For all these reasons, restoration of police facilities and the provision of
adequate resources and equipment are necessary to enable police officers to
effectively carry out their mandate.

c. Abuses of Force Attributable to the HNP

96. In addition to the logistical weaknesses contributing to the lack
of security in Haiti, allegations of abuse of force continue to be made against
members of the HNP, including torture and extrajudicial executions.

i Extrajudicial killings

97. Article 19 of the Haitian Constitution and Article 4 of the
American Convention protect the right to life. Further, the Haitian criminal code
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regulates state agents’ use of force, making it a punishable offense
proportionate to the degree of violence employed.®?

98. Article 4(1) of the American Convention provides that “[e]very
person has the right to have his life respected. This right shall be protected by
law and, in general, from the moment of conception. No one shall be arbitrarily
deprived of his life.”

99. The right to life, the most fundamental of human rights
protected in the instruments of the inter-American system, also governs the use
of lethal force used by state agents by including the prohibition of the arbitrary
deprivation of life and summary executions under any circumstances.® At the
same time, in situations where a state’s population is threatened by violence,
the state has the right and obligation to protect the population against such
threats®® and in so doing may use lethal force in certain situations. This
includes, for example, the use of lethal force by law enforcement officials
where strictly unavoidable to protect themselves or other persons from
imminent threat of death or serious injury.’® However, the power of the state
to use such force is limited to being employed under such exigent
circumstances, it must be proportionate to the threat of harm and it must be
employed only while the threat of harm is still present. Where the use of lethal
force occurs outside of these conditions, both the Inter-American Court and
Commission have found that death ensuing from such force could constitute an
extra-judicial killing or a summary execution.®’

93 See Articles 4, 5, 7 of the American Convention; See also, Articles 19, 25 Constitution
of Haiti; See also Articles 147, 247 of the Criminal Code of Haiti.

% See Case 11.137, Report N° 5/97, Abella (Argentina), Annual Report of the IACHR
1997, para. 161; Case 10.559, Report N° 1/96, Chumbivilcas (Peru), Annual Report of the IACHR
1995, at 147-148.

% /A Court H.R., Neira Alegria Case, Judgment of January 19, 1995, Ser. A N° 20, para
75; I/A Court H.R., Veldsquez Rodriguez Case, Judgment of 28 July 1988, Series C N° 4, at para.
154; I/A Court H.R., Godinez Cruz Case, Judgment of January 20, 1989, Series C No. 5, para 162.
See also Case 11.291, Report N° 34/00, Carandiru (Brazil), Annual Report of the IACHR 2000, at
para. 62.

% For example, Principle 9 of the UN Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials specifies that “enforcement officials shall not use firearms against
persons except in self-defence or defence of others against the imminent threat of death or serious
injury, to prevent the perpetration of a particularly serious crime involving grave threat to life, to
arrest a person presenting such a danger and resisting their authority, or to prevent his or her
escape, and only when less extreme means are insufficient to achieve these objectives. In any
event, intentional lethal use of firearms may only be made when strictly unavoidable in order to
protect life.” Basic Principles on the Use of Force and Firearms by Law Enforcement Officials,
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, 27 August to 7 September 1990, UN Doc. A/CONF.144/28/Rev.1 at 112 (1990).

7 See I/A Court H.R., Neira Alegria Case, Judgment of January 19, 1995, Ser. A N° 20;
Case 11.137, Report N° 5/97, Abella (Argentina), Annual Report of the IACHR 1997.
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100. With respect to the situation in Haiti, the Commission is
concerned regarding the number of extrajudicial killings and summary
executions for which members of the HNP are alleged to be responsible, which
are said to have occurred during raids in search of criminal suspects or as a
tactic to cause fear and intimidation among the population to dissuade
criminality. Since 2004, the Commission has received information alleging
police responsibility for numerous summary executions,®® including the
following:

. In October 27, 2004, approximately eleven to thirteen persons
at Fort National were reportedly tortured and summarily
executed by HNP officers dressed in black during their search
for a suspect. One of the perpetrators was identified as a police
officer and was held in isolation at the Inspector General’s
office for questioning, even still, the investigation continues
without any significant results.

. police allegedly killed two individuals on January 14, 2005
while conducting a security operation in Village de Dieu, a poor
neighborhood in Port-au-Prince, and after the journalist Abdias
Jean made attempts to report the incident, he is reported to
have been killed by the same officers.'®

. The Haitian Police are alleged to have been responsible for the
January 17, 2005 murder of Lavalas activist and journalist
Jimmy Charles™’

. It was reported that on April 27, 2005, 5 persons were killed
and 4 other died later from their wounds when police allegedly
fired indiscriminately on Lavalas demonstrators near UN
headquarters in Port-au-Prince.'%?

%8 See Haiti: Disarmament delayed, justice denied, supra at 8; See also Episcopal Justice
and Peace Commission Report (2005), 16-17.

% Interview with Inspector General of the HNP, July 2005; Interview with Haitian NGOs,
July 2005. See also, Haiti: Disarmament delayed, justice denied, supra at 8.

190 |nformation received from CARLI; See also, Haiti: Disarmament delayed, justice denied,
supra at 8

101 |nterview with Mario Joseph, Bureau des Avocats International, July 12, 2005. See
also, Haiti: Disarmament delayed, justice denied, supra at 8.

02 See Haiti: Disarmament delayed, justice denied, supra at 8.
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. Statistics by the Episcopal Justice and Peace Commission claim
that
o The Haitian police were responsible for at least 9

extrajudicial killings during the month of May 2005,
eight of whom were youths. The circumstances of the
deaths ranged from the execution of a suspect while
conducting an arrest, the summary execution of
individuals with no provocation and not in self-defense,
the murder of a suspect while allegedly in the act of
perpetrating a theft, and death caused by the exchange
of fire between the police and the victim.'%®

o 33 individuals were reportedly executed by police in
June 2005, 20 of whom were allegedly killed during a
single security operation of the police on June 3™ in the
Belair district of Port-au-Prince. '**

101. Moreover, reports indicate that at times HNP wear face masks
and dress in black attire to conceal their identities when perpetrating such
abuses. As a result of these and other examples of excessive conduct, the
Commission is deeply preoccupied with the possible excessive force employed
by the HNP. As discussed further below, the Commission understands that one
of the reasons for the persistence of these abuses may be due to the apparent
lack of disciplinary action taken by police commanders and the Inspector
General of the police to appropriately reprimand officers for such conduct.'®® At
most, officers may be transferred to a different duty station, but according to
information available, other measures within the capacity of the HNP Directors
and Inspector General such as suspension, dismissal, placement in isolation, or
demotion are not commonly applied.

102. Equally preoccupying to the Commission is the apparent lack of
an effective investigation and prosecution of the perpetrators of these human
rights violations. As stated in the landmark Veldsquez Rodriguez Case, the
Inter-American Court of Human Rights found that the state had the obligation
to take reasonable steps to prevent human rights violations, which included to
identify, prosecute and punish those responsible and to ensure adequate
compensation for the victim.'® Further, the Court found that the duty to
ensure encompassed the obligation to investigate every situation involving a

103 See Episcopal Justice and Peace Commission Report (2005), 16-17.
104 /d

05 See the Annual Report of the Inspector General of the Police (for March 2004-
June2005), 2 (2005).

06 See I/A Court H.R., Veldsquez Rodriguez Case, Ser. C No. 4, paras. 174-176.
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violation of the Convention.'”” Reflecting a similar opinion, the UN Human
Rights Committee has stated, “[t]he deprivation of life by the authorities of the
State is a matter of the utmost gravity,” and therefore, state parties have the
obligation to prevent and punish acts of arbitrary killing by their security
forces.'%®

103. Accordingly, the Commission wishes to express its serious
preoccupation with the reported incidents of extrajudicial killings by the HNP
and the apparent denial of justice in these cases. The failure to effectively
investigate, prosecute and punish atrocities committed by the police, the very
institution responsible for protecting the population, perpetuates an already
unreasonable degree of impunity in the country. In addition, the Haitian State
must fortify its efforts to train members of the police in the use of force, crowd
control and other crucial areas of law enforcement, and must enhance and
enforce its chain of command and other measures to monitor and control the
conduct of lower ranking officers and to take disciplinary action or other
measures in cases of misconduct, including reporting incidents of extrajudicial
killing and other serious human rights violations to appropriate judicial
authorities for investigation.

ii. Torture and Other Forms of Cruel, Inhuman or Degrading
Treatment

104. The right to be free from torture or other cruel and inhuman
treatment or punishment is protected under Article 25 of the Haitian
Constitution, which provides that “[alny unnecessary force or restraint in the
apprehension of a person or in keeping him under arrest, or any psychological
pressure or physical brutality, especially during interrogation, is forbidden.” In
addition, Article 5 of the American Convention provides for the right to humane
treatment in the following terms:

(1) Every person has the right to have his physical, mental, and moral
integrity respected; (2) No one shall be subjected to torture or to cruel,
inhuman, or degrading punishment or treatment. All persons deprived
of their liberty shall be treated with respect for the inherent dignity of
the human person (3) Punishment shall not be extended to any person
other than the criminal; (4) Accused persons shall, save in exceptional
circumstances, be segregated from convicted persons, and shall be
subject to separate treatment appropriate to their status as
unconvicted persons; (5) Minors while subject to criminal proceedings
shall be separated from adults and brought before specialized tribunals,
as speedily as possible, so that they may be treated in accordance with
their status as minors; (6) Punishments consisting of deprivation of

97 1d. at 176.

108 See Human Rights Committee, General Comment 6 (The Right to Life), UN
Doc.HRI/GEN/1 at 5; para.3.
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liberty shall have as an essential aim the reform and social readaptation
of the prisoners.

105. Further, Haiti is a signatory to the Inter-American Convention to
Prevent and Punish Torture'® and is therefore obliged to refrain from acts that
would defeat the object and purpose of that treaty pending its ratification,
acceptance or approval. The central object and purpose of the Convention in
turn is the prevention and punishment of torture, which is defined under Article
2 as

any act intentionally performed whereby physical or mental pain
or suffering is inflicted on a person for purposes of criminal
investigation, as a means of intimidation, as personal
punishment, as a preventive measure, as a penalty, or for any
other purpose. Torture shall also be understood to be the use of
methods upon a person intended to obliterate the personality of
the victim or to diminish his physical or mental capacities, even
if they do not cause physical pain or mental anguish. The
concept of torture shall not include physical or mental pain or
suffering that is inherent in or solely the consequence of lawful
measures, provided that they do not include the performance of
the acts or use of the methods referred to in this Article.

106. When analyzing allegations of violations of Article 5 of the
American Convention, for example, the Inter-American Commission has taken
into account decisions of the European Commission on Human Rights,
according to which "inhuman treatment is that which deliberately causes
severe mental or psychological suffering, which, given the particular situation,
is unjustifiable"” and that "treatment or punishment of an individual may be
degrading if he is severely humiliated in front of others or he is compelled to act
against his wishes or conscience."'' Practices that have been found to
constitute torture or other cruel, inhuman or degrading punishment or treatment
include beatings, or beatings while the victim’s are hooded, rape, mock burials
and executions."

107. Further, consistent with the provisions of the Inter-American
Torture Convention, the Commission has defined torture to constitute an
aggravated form of inhuman treatment committed to produce a specific result
and the determination of which the Commission makes based on the existence
of the following three elements: (1) it must be an intentional act by which

109 See generally Inter-American Convention to Prevent and Punish Torture.

10 Case 10.832, Report N° 35/96, Luis Lizardo Cabrera (Dominican Republic), Annual
Report of the IACHR 1997, para. 77, citing Eur. Com.. H.R., The Greek Case, 1969, 12 Y. B. Eur.
Conv. on H.R. 12 [hereinafter The Greek Case], at 186.

"1 See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/II.116, Doc. 5 rev. 1
corr., 22 October 2002, para. 161.
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physical and mental suffering is inflicted on a person; (2) it must be committed
with a purpose to intimidate or with the intent to produce a specific result; and
(3) it must be committed by a public official or private actor acting on behalf of
a state agent.'"?

108. International standards on the use of force by law enforcement
officials are grounded in principles of employing non-violent means and the use
of force only when strictly necessary. In particular, principle 15 of the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials
states that, “Law enforcement officials, in their relations with persons in
custody or detention, shall not us