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COLOMBIA* 

9. As in previous years, the situation examined in the Republic of Colombia during 2010 falls within the framework of the criteria set out in the introduction to Chapter IV of the Annual Report of the Inter-American Commission of Human Rights ("IACHR", "Commission").  In the case of Colombia, these criteria are particularly relevant with respect to the continued existence of circumstantial or structural situations that, for various reasons, seriously and gravely affect the enjoyment and exercise of the basic rights enshrined in the American Convention on Human Rights.  Consequently, the Commission has adopted the following conclusions on the matter, in accordance with the procedure set out in Article 59(1)(h) of its Rules of Procedure
, for their inclusion in its Annual Report.  The preliminary version of the present report was sent to the Republic of Colombia on January 25, 2011, for its observations.  On February 25, 2011, the State presented its observations, which have been incorporated, in the relevant parts of this report.

10. The IACHR is keenly aware of the complex situation facing Colombia, after five decades of violence and its impact on the civilian population.  It is also aware of the effect of drug trafficking on the use of violence and the State's endeavors to combat the problem.  The Commission observes that despite the attempts aimed at dismantling the armed structures of the United Self-Defense Forces of Colombia (hereinafter "AUC"), illegal armed groups continue to be involved in the commission of acts of harassment and violence against indigenous peoples, Afro-descendent communities, social leaders and human rights defenders.  Five years after the enactment of the Justice and Peace Law, prosecutions of members of such groups have resulted in only two convictions, which have not been finalized.  In addition, there have been few indictments of members of the security forces for committing extrajudicial executions and it is necessary that the investigations be conducted quickly and that action be taken to prevent harassments and attempts against the lives of the victims' families who denounce these matters.

11. The Commission stresses that in spite of these challenges, the Colombian State has made commendable efforts to move forward with the peace process through the demobilization of armed actors and the protection of its citizens.  Among these efforts, it should be pointed out that on November 22, 2010, the Vice President of the Republic, the Procurator General of the Nation, the Ombudsman and representatives of the international community and civil society signed the Joint Statement Towards a Human Rights and International Humanitarian Law Policy which convenes a National Human Rights Conference for December 2011, aimed at developing a common agenda for joint action between the State, civil society and the international community centered around a permanent policy of promoting and respecting Human Rights and International Humanitarian Law.

12. However, the Commission observes that together with the initiatives for the promotion and protection of human rights - such as the one cited above - the violence persists and continues to afflict the most vulnerable sectors of the civilian population.  There are also new challenges in the administration of justice and to ensure comprehensive reparation of the damage caused to the victims of the conflict.

13. As a result, based on the information received from the State and from civil society, the IACHR has prepared a number of observations about the situation of human rights in Colombia during 2010.  Specific reference is made to the advances and challenges in the investigation of crimes committed during the conflict, including the participation of the paramilitary leaders who have applied for the benefits granted by the Justice and Peace Law and who are present in Colombia, and those who have been extradited to the United States, in proceedings under the said Law; the persistent patterns of violations of the rights to life and to personal integrity; the situation of ethnic groups; and the activities of the intelligence services against human rights defenders, social leaders and judicial officers.

I.
The CONTINUING VIOLENCE in colombia
14. The IACHR continues to receive complaints about the commission of crimes by State agents and illegal armed groups.
  In addition to the emerging armed groups mentioned in the following section, the FARC and ELN continue to commit acts of violence with the aim of frightening and punishing civilians and communities, and are using anti-personnel mines in violation of the rules of international humanitarian law.  These violations of human rights and breaches of international humanitarian law against the civilian population continue to feed the phenomenon of internal displacement.

15. The IACHR notes that the recruitment and use of children by illegal armed groups like the FARC and ELN still constitutes a practice
.  Similarly, the Commission expresses special concern for the use of children for intelligence gathering by members of the security forces.
  In its observations, the State pointed out that "it is not the policy of the Armed Forces to use children for intelligence-gathering aims" and stated that the Colombian Institute of Family Welfare and the National Army have signed Inter-Administrative Accord No. 059 of 2009, which is mainly aimed at training Security Force personnel in the protection and assistance that should be given to children
.  Also, the Commission takes note of the CONPES document on the "Policy for the prevention of the recruitment and use of boys, girls and adolescents by illegal organized armed groups and organized criminal gangs" of July 19, 2010, among other initiatives adopted by the State
; however, it observes that the legal prohibition of the use of children by the Armed Forces is not accompanied by a policy designed to avoid the practice.  In this respect, the Commission will follow-up on the adoption of policies in this area and on their effective implementation.

A.
Extrajudicial Executions 

16. With regard to the figures available on the deaths in the context of the conflict, the "Human Rights and International Humanitarian Law Observatory" of the Vice-presidency of the Republic - in conformity with its own approach
 - stresses that between January and October 2010, 12,811 killings have occurred.
  Similarly, it indicates that during the same period there have been 32 massacres, with 153 victims.
  For its part the CINEP - following its own methods of compiling and presenting the figures
 - indicates that between January and June 2010, there have been 192 extrajudicial executions;
 19 deliberate killings of protected persons
 and 11 forced disappearances.
  It indicates that to June 2010, six episodes of "false positives" have been reported which show 11 victims of extrajudicial execution and 21 episodes in previous years with 29 victims who had not been recorded before.
  The IACHR deems it relevant to cite in its report both sources despite the frequent methodological discrepancies between them, in order to gain a picture presented by official sources as well as from civil society,
 as is its consistent practice.

17. The United Nations Rapporteur on Arbitrary Executions, Professor Philip Alston, defined the false positives as "illegal executions of civilians manipulated by the security forces in order that they appear as legitimate guerrillas or delinquents that were killed in combat."
  In this sense, the Commission understands that the cases of false positives constitute cases of extrajudicial executions. 
18. The complaints about extrajudicial executions committed by members of the security forces have been a matter of concern for the IACHR in its annual reports for the years, 2006, 2007, 2008 and 2009.
  The clarification of these complaints and the follow-up to the measures adopted by the State in order to try the perpetrators and prevent future incidents continues to be a matter of special interest for the IACHR and the International Community.  The State pointed out that it has begun the first phase of the agreement in order to follow-up on the implementation of the 15 measures in the area of human rights
 signed with the OHCHR in December 2009.

19. As the IACHR has already reported in 2008, complaints as to the high number of extrajudicial executions has led to the identification of a number of patterns, among which the following stand out: extrajudicial executions appear in the context of anti-insurgent military operations, even though witnesses state that there was no combat; in a high number of cases, the victim is unlawfully seized at home or place of work and taken to the place of execution; the persons executed or disappeared are in general peasants, indigenous people, workers, young people, marginalized persons or community leaders; the victims are reported by the security forces as insurgents killed in combat; the victims often appear in uniform with different types of weapons and military equipment, while, according to witnesses, they had disappeared unarmed and in their everyday clothes; sometimes the victims are identified beforehand by anonymous, masked, or former members of illegal armed groups, and on other occasions they are selected at random; the removal of the body is undertaken by the same members of the security forces who previously have "killed them in combat"; both the crime scene and existing evidence are not preserved; frequently the bodies show signs of torture; the bodies are cleaned of personal effects and their identity documents disappear; the bodies are taken to municipalities far from the place where they were originally detained, constituting serious impediments both for access for the immediate family to the bodies as well as for identifying them; the bodies are buried as 'not known' despite being identified by family members or third parties; members of the security forces receive economic and professional incentives, and bonuses for the presentation of 'positives'; the jurisdiction for investigating the events is assigned from the outset to criminal military judges; the victims' family members, witnesses, and human rights defenders dedicated to clarifying the events are the target of threats and acts of intimidation; the percentage of indictments of the perpetrators is minimal.

20. During 2009, the United Nations Rapporteur on Arbitrary Executions, Professor Philip Alston, conducted a visit to Colombia where he recognized the efforts made by the Government, whilst expressing concern at the gulf existing between its policies and their application.
  The Commission notes that after the December 2009 issue of the Manual of Operational Law
 and Directive 017 on the Rules of Engagement - which contain rules on human rights and international humanitarian law applicable to the planning and conduct of military operations
 - complaints continue to be received about the commission of extrajudicial executions, allegedly by members of the security forces.  In its observations the State pointed out that throughout 2010 it received news on five cases attributable to State agents.

21. The Commission notes with concern the situation encountered at the La Macarena Municipal Cemetery
 in the Meta Department where, according to OHCHR, 446 individuals reported by the security forces as having died in combat between March 2002 and June 2010 were buried unidentified.
  In its report on these events, OHCHR reported that the removal of bodies for burial at the La Macarena cemetery or other nearby municipal cemeteries, was linked to the presence or lack of presence of authorities who could undertake the legal procedure of the inspection of the bodies, as well as to logistical or weather circumstances which helicopter flights depend on to transport the bodies.

22. Similarly, it reported that according to Ministry of Defense information, between 2004 and 2010, the Omega Joint Task Force operating in La Macarena, reported 1,417 individuals killed in combat of which it appears 613 are buried at La Macarena (according to the number of autopsies recorded in the Medical Clinic Center of La Macarena
) and it remains to be determined where the other 804 were buried.
  The Commission observes that after the complaints were received, the National Unit for Justice and Peace of the National Public Prosecutor's Office created as special group to deal with the case, which undertook procedural steps for inspection at the La Macarena cemetery with the aim of locating the communal graves.  To date the verification process is underway to establish the identity of the persons buried as unidentified, and there has been special support available for the family members of the disappeared persons.
  According to OHCHR, the La Macarena case shows the inconsistencies in the registers, or their absence, and insufficient oversight on the activities of the security forces.
  In this regard, the State indicated in its observations that the Ministry of Defense is currently preparing a Directive to issue instructions to collect and preserve the documents from operational files in order to have a historical operational record and make available in the shortest possible time information required by the judicial and disciplinary authorities, and pointed out that there is an institutional agreement that the clarification of events will be undertaken by independent civil organs, suitable for appropriate investigation, prosecution and punishments.

23. The State pointed out that the National Unit of Public Prosecutors for Justice and Peace has undertaken various procedural steps at La Macarena Cemetery, where it has exhumed a considerable number of corpses to carry out the necessary testing, and to identify them.  In addition, the State indicated that the said Public Prosecutors Unit has for approximately three years been working in different cemeteries in the country to establish the number of N.N. in each one of them, and subsequently carrying out a strategy to identify and hand them back to their immediate families.  It indicated that of the 464 unidentified bodies buried in La Macarena Cemetery since 2002, 101 have been identified and the remains of 22 others have been exhumed.  It indicated that one of the aims of the investigation being conducted by the said Prosecutor's Unit is to establish within a fixed framework, inter alia, the history which preceded each of the burials, the authorities or individuals which ordered and carried them out, the existence of autopsy protocols, acts of raising and inspecting the bodies, post-mortem fingerprinting, photographing, and the criminal investigations related to the unnamed bodies buried, as well as the date of burial, the circumstances surrounding their death and the perpetrators.
  

24. The Commission emphasizes that on August 20, 2010, the Congress enacted Law 1408 of 2010, which aims to pay tribute to the victims of the crime of forced disappearance, to adopt measures to find and fully identify them, and lend aid to their family members during the process of handing over the bodies or the exhumed remains.  Similarly, the Commission is pleased to observe the unanimous approval in Congress of the International Convention for the Protection of All Persons against Forced Disappearances, which represents a further step towards ratification of the said Treaty.  Up to November 2010, the National Commission for the Search of Disappeared Persons reported 14,118 forced disappearances.

25. As regards the clarification of judicial complaints, the State has announced that the National Human Rights and International Humanitarian Law Unit of the National Attorney General's Office has 1,244 active cases of killings allegedly attributed to State agents, implicating 3,676 members of the security forces.  708 individuals are being tried, and 361 of them are about to be judged or are awaiting judgment.  281 persons have benefitted from 94 decisions enjoining the issuing of security measures, and 41 decisions have been issued precluding an investigation, which benefits 194 defendants.
  For its part, the National Procurator General's Office is conducting disciplinary investigations.

26. As to what occurred at Soacha, Cundinamarca Department in 2008, the State pointed out that five investigations are underway in which 54
 members of the security forces are being charged.  In January 2010, hearings clearing the accused were held in five cases, and the Guarantee Control Judges acquitted 32 accused based on Article 317.5 of the Code of Criminal Procedure which provides for a cut-off deadline if the trial stage has not begun 90 days after the presentation of the written indictment.
  The Commission notes that the Attorney General in charge, Guillermo Mendoza Diago, expressed his concern for the acquittal orders and pointed out that "these acquittal orders due to the cut-off deadline, when some procedural steps submitted by the defense were pending and then became not fair cause, this is what concerns us, because we feel that the judges are not paying heed to the words of Article 317 of Law 906, which clearly sets out that there is to be no acquittal when the deadline elapses due to dilatory tactics or when there is fair or reasonable cause preventing the start of the oral trial."
  The State pointed out that "only one member of the Security Forces is currently detained"; the others are free by order of the 2nd and 4th Soacha Guarantee Control Judges, based on Article 317 of Law 906.
  In this regard, the Commission points out the incidence of delaying tactics by defense lawyers in these trials
 so that the attention of the authorities is brought to the fact in order that these practices may be punished.  For its part, the National Procurator General's Office is currently conducting 20 disciplinary investigations into the events at Soacha.

27. The Commission points out that the number of convictions for committing extrajudicial executions has been minimal.  To date, there are 1.244 active cases of extrajudicial executions before the National Human Rights and Humanitarian Law Unit of the Office of the Prosecutor and 40 guilty verdicts have been rendered against 194 individuals, twelve of which were by guilty plea through early sentencing.  Similarly, 10 acquittal judgments have been rendered to the benefit of 30 individuals.
  The Commission considers it necessary to repeat the importance of pursuing the investigations rapidly, and that actions be taken to prevent harassment and attempts against the victims' immediate family who complained of these events.

28. It should be pointed out that as to March 2010, 299 cases have been voluntarily transferred by the Military Criminal Courts to the ordinary courts; however, there are more than 200 conflicts of competence over cases of alleged extrajudicial executions.
  The Commission has received information that the criminal military courts are still seised of cases of human rights violations and that in these cases the Superior Council of Judicature continues to resolve conflicts of competence in favor of the criminal military courts.
  Similarly, it has received information about extrajudicial execution cases in which the first procedural steps are controlled by the criminal military courts, or in which evidence has been affected by their involvement.
  For its part, the report of the United Nations Committee on Human Rights has remarked with concern that military courts continue to assume jurisdiction over extrajudicial execution cases when the alleged perpetrators are from the security forces.
  In this regard, the State pointed out that the Executive Committee of the Military Criminal Courts set in motion an Action Plan in order that the authorities of the said jurisdiction review their power to hear each one of the cases underway alleging the homicide of a protected individual.

29. The Commission notes with satisfaction that in December 2010 the Council of State decided to lift the temporary suspension imposed since 2009 on the agreement between the National Public Prosecutor's Office and the Ministry of Defense (Administrative Order of June 14, 2006) in which it was agreed that investigations against members of the security forces who participated in military operations with reported deaths in combat had to be undertaken by the ordinary courts, headed by the Public Prosecutor, before being seised by the Criminal Military Courts
.  The provisional suspension was issued pending an application for annulment for the alleged unconstitutionality of the Administrative Act.
  The Commission repeats that the failure of the criminal military courts, in some areas of the country, to transfer investigations to the ordinary criminal courts, constitutes an impediment to the clarification of these crimes.

30. The State reported that between 2008 and 2010, 912 murder investigations were referred to the ordinary courts, of which 231 were sent in 2010
, however it does not establish how many cases still remain subject to its jurisdiction.  The Commission has received information on acts of persecution against officials who comply with their duty to transfer cases on human rights violations to the ordinary courts.

31. The Commission notes that military judges issue archiving and nolli prosequi decisions in cases of human rights violations, and that they extend the military jurisdiction to the detention regime for members of the security forces charged, accused and sentenced for human rights violations.
  In this regard in the Case of Manuel Cepeda Vargas v. Colombia,
 among others, the Inter-American Court established that the inadequacy of the criminal military courts extends to all stages of the proceedings, including the sentencing stage.  Similarly, in the cases of Cabrera and Montiel Flores v. Mexico
 and Rosendo Cantú v. Mexico
, the Court repeated its consistent jurisprudence that the military courts are not a competent forum to investigate, and in this case, try and punish the perpetrators of alleged human rights violations, and that the prosecution of the perpetrators always belongs to the ordinary courts.
32. On August 17, 2010, Law 1407 of 2010 was enacted - the new Criminal Military Code - which establishes an indictment system in the proceedings before the criminal military courts and establishes new figures such as the Criminal Military Prosecutor General, due process judges and Technical Body for Military Investigations.  In this regard, the Commission registers its concern about certain provisions of the new Code like the chapter on crimes against the civilian population, inter alia, the restrictions on the liability of the security forces in cases when they are in a position of guarantor, the difference between the sentences imposed by the ordinary courts and those established by the criminal military courts, which may affect the right of victims of human rights violations to rely on an independent and impartial tribunal.
  In this respect, the Commission and the Inter-American Court of Human Rights have repeatedly stated that criminal military courts do not provide an adequate forum to investigate, try and punish cases involving violations of human rights.

33. Regarding the information on the consolidation of other types of violence, the IACHR reiterates that the active protection of the right to life and of the other rights enshrined in the American Convention, is within the framework of the State's duty to guarantee the free and full exercise of the rights of everyone under the jurisdiction of the State, and requires that it adopt the necessary measures to try and punish the arbitrary deprivation of life, personal integrity and freedom.  It especially demands that these rights are not violated by the security forces of the State itself.

B.
Internal Displacement

34. The phenomenon of internal displacement continues to affect the civilian population in Colombia.  The Single Registry of Displaced Persons records a total figure of 3,486,305 internally displaced persons up to July 31, 2010.  For its part, the Consultant for Human Rights and Displacement (CODHES) refers to a total 4, 915,579 internally displaced persons up to the end of 2009.

35. The Commission has observed that displacement mainly affect persons and communities located in areas with the greatest number of armed confrontations, and that it is mainly caused by the plundering of the land by illegal armed actors.  The Commission observes that, on the whole, the plundered lands continue to be under the control of the illegal owners, than in some cases are companies that execute large-scale investment projects, and their fronts.  In this regard, OHCHR has shown its concern at the numerous threats and killings of persons who lead or participate in proceedings to recover possession of these lands,
 and has requested that the State "adopt a comprehensive protection program to supplement the necessary measures for public security, including a risk analysis at the local level; together with political, technical and financial aid for individuals, community organizations and the victims who are reclaiming possession of their lands."
  The State has pointed out in its observations that, with international support, it is currently protecting social leaders working for land restoration and to that effect it has arranged various meetings between authorities and the persons affected.  It stated that in Apartadó on January 23, 2011, the Chief of Police of Urabá, Colonel Jaime Ávila Ramírez and the President of the Victims' Association for the Restitution of Lands and Property, Carmen Palencia, agreed to design a plan to protect the life of the peasants.
  However, the Commission is especially concerned with the displaced persons' humanitarian and security situation, as well as the viability of their return.

36. The MAPP/OEA has reported that the north of el Valle, the coast of the Córdoba Department, and the Gulf of Morrosquillo are three regions which have suffered considerable harm due to high crime rates committed by armed actors.  For this reason, the communities in these areas continued to be at risk of displacement and/or confinement.

37. In 2010, the Commission granted precautionary measures in favor of communities and individuals in a state of displacement, i.e., 29 displaced families in the Argelia Municipality, Cauca Department, who had been displaced to Popayán after being the victims of alleged threats, acts of violence, tracking and disappearances; 170 families of the Veredas El Vergel and El Pedregal, Cauca Department, who had been the victims of gunshot injuries, forced displacements and other alleged acts of violence in the context of the danger due to the armed conflict; and Álvaro Javier Martínez Torres and his family who were in state of imminent danger, allegedly because of his efforts to defend his family's rights and those of other displaced persons at the "La Alemania" farm, San Onofre field, Sucre Department, as well as due to his actions to clarify the events leading up to Rogelio Martínez's death.  He was allegedly murdered on May 18, 2010, by illegal armed groups.

38. The Colombian Constitutional Court periodically examines the situation of the displaced population in the context of the armed conflict.  In judgment T-025 of 2004, it declared an unconstitutional state of affairs
 due to the effects of forced displacement and ordered that the public policies effectively protect the rights of the displaced persons and bring the unconstitutional state of affairs to an end.  These directives have been progressively developed, step-by-step, by the Constitutional Court in successive follow-up orders.

39. It is necessary to emphasize that in Order 008, the Constitutional Court stressed that "despite the efforts supposedly made by the government, as well as progress in various areas of assistance of the displaced population, there is agreement between the national Government as well as by the control entities, the international organizations and the Follow-up Commission that the conditions are not present to conclude that the unconstitutional state of affairs has been overcome."  It stressed that even when "the Government states that the budgeted resources are sufficient to protect the effective enjoyment of the rights of the displaced population, the level of cover available for almost all of the elements continues to be far below the acceptable level."

40. On July 1, 2010, the Government presented a report to the Constitutional Court on overcoming the unconstitutional state of affairs declared in Judgment T-025 of 2004, in which it requested the Court to declare that the said state had been overcome.
  In effect, the State stressed that among the measures implemented and those that would overcome the unconstitutional state of affairs are: improvements to inter-institutional coordination through the setting up of the Executive Committee of the National Council for Integral Action for the Displaced Population; strengthening of the Interior and Justice Ministry through special experts in the field and the territorializing of information permitting improved nation to territory coordination, and sensitization of local authorities; maturing the security and information systems which will permit monitoring of how the policies, institutions, territorial entities and administrative registry fulfill the provision of services and effective enjoyment of rights; and the effective participation of the organizations.

41. Similarly, the State emphasized substantial increases in the proposal and reorganization of the public policy in order to pay for the proposed efforts.  It stated that three quarters of the proposal is already included in the Medium Term Budgetary Framework (i.e. which means that they have financing) and that financing will be sought for the other quarter.  The State concluded that given that the impediments hindering the State from confronting the problem have been overcome, that there has been notable progress towards full and effective enjoyment of the rights of the forcibly displaced population by violence, and that it is possible to continue the oversight and control of the measures necessary to consolidate this progress without the necessity of using the figure of the unconstitutional state of affairs.

42. For its part, the Follow-Up Commission on the Public Policy of Forced Displacement stated in comments on the Government's Report that in Judgment T-025, the Court repeatedly refers to budgetary and institutional capacity problems which are at the root of the massive violation of the rights of the displaced population.  It concluded that 

the Government's Report permits the conclusion that there is still a blatant lack of financial resources to attend to the needs of the [population in a state of forced displacement], that the indicator levees of effective enjoyment for the majority of the rights of this sector of the population - even if in some cases there have been slight improvements - prevent the conclusion that effective enjoyment has been achieved for the same as Judgment T-025 demands, and that there is still a lack of policies required to guarantee overcoming forced displacement in Colombia.

43. In addition, the Follow-up Round Table to Order 092 of 2008
 on protecting the fundamental rights of women victims of forced displacement in the context of overcoming the unconstitutional state of affairs of Judgment T-025 of 2004, verified, in its Third Report, that the entities involved have not complied with their obligations derived from the said Order and the cross-checking carried out by the Constitutional Court is still valid.  In effect, the Round Table stressed that (i) the National Public Prosecutor's Office has not designed and implemented a public policy permitting the recognizing, confronting and overcoming of impediments on the access to justice facing women victims of sexual violence in the context of the armed conflict; nor has significant or consistent progress been shown in the proceedings being taken for the commission of these crimes; (ii) the State has not implemented an effective policy in terms of prevention and protection allowing a reduction in the dangers these women are exposed to; (iii) the protection programs have not been successful, barriers to access still persist, as do deficiencies in the implementation of protective measures, and the procedure for linking the women to the programs has been discriminatory and revictimizing; and (iv) the National Public Prosecutor's Office has not adopted the measures necessary to guarantee that the women victims of sexual violence in events associated with the armed conflict may count on comprehensive care as to physical and mental health, permitting their access to justice.

44. In its observations the State pointed out that implementation of the programs derived from Decision 092 is ongoing and its populational and geographical coverage is limited.  It stated that the process of linking women to the programs has started with a group of the 600 women referred to directly in Decision 092, even though there are women who could not be linked or attended to for budgetary reasons.  In regard to sexual violence, the State has reported that strategies have been implemented and guidelines issued to Prosecutors and other officials so that the victims of gender violence obtain differential treatment.  It stressed that these strategies were oriented towards establishing of the scale of the damage caused by illegal armed groups against women - which has also been one of the aims of the National Unit for Justice and Peace since its installation.  It indicated that up to January 31, 2011, the National Unit of Prosecutors for Justice and Peace registered 661 victims of sexual violence, who were specially assisted by expert personnel.

45. In July 2010, the Follow-Up Round Table to Constitutional Court Order 006 of 2009 on Displacement and Disability released a report on the fulfillment of some of the orders issued by the Court in this decision and stressed that the overall view is not encouraging.
  The Round Table emphasized, among other things, that the Ministry for Social Protection, as head of the Public Policy for Disability and the organ involved in the instructions of Order 006 of 2009, and Social Action as head of the Public Policy on Displacement have failed to organize truly efficient coordination and implementation mechanisms, and that this lack of inter-institutional coordination causes delays and prevents progress towards fulfilling Order 006 of 2009.
  The State pointed out that in the second half of 2010, in response to Order 006 of 2009, the Inter-Institutional Board of the National Government established three phases to respond to the orders in the Decision which has contributed to the timing of the Inter-Institutional Strategy, its action plan and its harmonization with the Public Policy for Basic Comprehensive Attention for the victims of forced displacement.

46. Finally, the Commission observes that the inclusion of the elderly constitutes a pending challenge regarding the differential approach used in the evaluation of whether the unconstitutional state of affairs has been overcome
.  The Commission will continue to follow up on the measures adopted to attend to the situation of the displaced population and to implement the orders issued by the Constitutional Court, within the established time limits.

II.
THE PROCESS OF DEMOBILIZATION OF ARMED GROUPS AND THE JUDICIAL INVESTIGATION AND REPARATION OF CRIMES COMMITTED IN THE CONTEXT OF THE CONFLICT

47. After the agreements reached between President Álvaro Uribe Vélez's Government and some United Self-Defense Forces of Colombia (hereinafter "the AUC") leaders, more than thirty one thousand persons
 identifying themselves as members of the AUC went through a collective demobilization with the international verification of the OAS Mission to Support the Peace Process in Colombia (hereinafter the "MAPP/OAS").  The Government has also kept up a dialogue with armed guerilla groups, some of whom have joined the collective demobilization process.
  The legal framework of the process, established, inter alia, by Law 975 of 2005 or "Law of Justice and Peace"
, sets out a series of procedural benefits and reduced penalties for those who, having been involved in the commission of crimes, participate in the demobilization process.
48. The compatibility of Law 975 with the Constitution of Colombia was challenged before the Constitutional Court.  In its response, the Constitutional Court declared Law 975 to be constitutional in general terms and also outlined a number of conditions by which some of its provisions could be considered compatible with constitutional law.  Among the interpretative parameters established by the Constitutional Court are those designed to protect the participation of victims in the process and their access to comprehensive reparations.  The decision also clarifies the obligation to effectively impose the reduced sentence of prison set out therein and introduces legal consequences, such as the loss of benefits, in cases where the demobilized seeking to benefit from the Law's application conceal information from the judicial authorities.  In addition, the judgment qualifies paramilitarism as a common crime.  All in all, the demobilized involved in the commission of crimes relating to the armed conflict and wishing to obtain the benefits set out in Law 975, must assist the courts in order that the victims are able to effectively enjoy the rights to truth, justice, reparations and non-recurrence.

49. Since 2004, the IACHR has followed-up on the process for the dismantling of illegal armed structures, and mainly on the application of the legal framework designed to establish the truth, justice and reparations for the victims of the conflict, as part of its primary role as consultant to the Member States of the OAS, the General Secretariat of the Organization and the MAPP/OAS.
  The Commission will describe below the pending challenges regarding the dismantling of armed structures, the administration of justice and the reparation of the damage caused to the victims of the conflict.  The Commission observes, inter alia, that the so called "emerging structures or criminal gangs" continue to perpetrate massacres, kidnappings, disappearances, killings, threats and acts of extortion against the civilian population, by operating in a similar manner to the former paramilitary organizations; the lack of final sentencing in the context of the application of the Justice and Peace Law; and the impact in these proceedings and on the right to truth, justice and reparation, of the extradition of demobilized paramilitary leaders.

A.
Dismantling of Armed Structures and Reintegration

50. The Presidential High Council for Reintegration (hereafter “the ACR”) has indicated that the demobilization reintegration program has assisted 31,699 participants between January and June 2010: 27,405 women and 4,294 men.

51. Among the efforts oriented towards reintegration of members of demobilized armed groups, MAPP/OAS has highlighted the undertaking of some private firms with the reintegration process and the launching of the Education for Peace Fund (EDUPAZ) in October of 2009, which --with the support of the ACR, the United States Agency for International Development (USAID), the International Organization for Migrations (OIM) and the private sector-- supports access to higher education for persons undergoing the reintegration, victims of violence, vulnerable populations, receiving communities and tobacco producing communities in nine Departments.  MAPP/OAS highlights the implementation of a new model of psychosocial assistance, and the presence in the area of the ACR and its personnel in a number of regions in the country, which has strengthened their service to the participants.  However, MAPP/OAS has verified that in the Mojana region in the Sucre Department, in the Montes de María region in the Departments of Sucre and Bolívar, the Arauca Department and the municipalities of Tumaco in the department of Nariño and La Dorada in the Department of Caldas, there is a low degree of satisfaction due to the low presence of the ACR and the decrease in its activities.

52. In its report, MAPP/OAS expresses concern for the safety of the demobilized that continue to be the target of threats, acts of intimidation, killings, and forced displacement and recruitment.  It also indicates that although this situation extends to most of the national territory, it is more intense in places afflicted by new or persisting conflicts between the so-called “emerging structures”, such as Antioquia (Medellin, especially) and Cordoba.

53. The IACHR observes that the Office on Demobilization and Reinsertion of the National Police, based on figures of the ACR, has reported the death (mainly by homicide) of 2,290 demobilized between 2001 and the month of March of 2010.
  The IACHR observes that in the month of March of 2010 alone, there were reports on the killing of 80 demobilized.
  The State stressed that during the period 2008-2010, 942 killings were reported of which 57 came to a service center to make their situation of risk known.
  According to a recent report of the National Commission on Reparation and Reconciliation (hereinafter the “CNRR”) “the protection mechanisms for the personal safety of the demobilized have not been satisfactory, and reveal the inability of the State to respond thoroughly, with adequate and opportune measures, to the acute problem of violence faced by the demobilized.”
  The report also indicates that several demobilized, among them Manuel Santiago Angarita Sánchez as a prominent case, were murdered by the Security Forces, and later reported as dead in combat.

54. For its part, MAPP/OAS indicates that the threats and killings suffered by the demobilized population are the result of failed recruitment attempts by illegal armed groups.  In this regard MAPP/OAS has identified areas such as Southern Cesar, Casanare, Villavicencio (Department of Meta), La Dorada (Department of Caldas), Barrancabermeja (Department of Santander), Tumaco (Department of Nariño) and San José de Guaviare (Department of Guaviare), where constant offers of recruitment are made to the demobilized.

55. MAPP/OAS indicates that the demobilized abstain from bringing the threats and acts of violence against them to the attention of the authorities due to three possible reasons: (i) the demobilized are immersed in illegal activities and do not wish to alert the authorities; (ii) a lack of trust in institutions and security forces; and (iii) that any possible safety measures might make evident their status as demobilized.

56. As indicated in previous Commission reports, the demobilized are being used in military and intelligence operations characterized as activities of cooperation with the security forces, in exchange for payment.  In this regard, the Procurator General of the Nation (Procuraduría General de la Nación) has indicated that cooperation with the security forces has increased the personal insecurity of demobilized persons and their families, and contradicts the purposes of reinsertion in civilian life.  In 2009, the Procurator General of the Nation reiterated that this practice violates the rules of international humanitarian law, and specifically the principle of distinction that protects persons who do not participate directly in hostilities and, of course, persons who have laid down their arms.  The Procurator General of the Nation has pointed out that demobilized persons who participate in military operations become de facto military targets of illegal armed groups.  In his opinion, such participation creates criminal, administrative, or international liability, as applicable.

57. The Commission observes that despite efforts to dismantle the armed structure of the AUC, illegal armed groups continue their involvement in acts of harassment and violence against vulnerable groups, social leaders, and human rights defenders. In his reports to the Permanent Council, the Secretary General of the Organization of American States to the OAS has identified problems of violence subsequent to demobilization, according to information obtained in the field by MAPP/OAS.  According to these reports, the situation involves a variety of processes: regrouping of demobilized combatants into criminal gangs that exert control over specific communities and illegal economic activities; (2) hold-outs who have not demobilized; and (3) the emergence of new armed players and/or the strengthening of those that already existed in areas abandoned by demobilized groups.

58. MAPP/OAS has reported that in several areas of the country the so called “emerging structures and criminal gangs continue to attack the civilian population and to perpetrate massacres, kidnappings, disappearances, murders, threats and extortion.”
  It has also found that “these structures directly affect community and social leaders, civil servants, and indigenous and afro-Colombian populations whenever they represent an obstacle to the development of their illegal activities, which is a cause for uncertainty and fear within the communities.”

59. During 2010, the IACHR received, as in previous years, complaints on groups known as “Águilas Negras”, “Rastrojos”, “Los Paisas”, “Los Urabeños”, “Renacer”, “ERPAC” and “Autodefensas Gaitanistas”, among others.  In that regard, the Colombia Office of the UN High Commissioner for Human Rights (hereafter “OHCHR”) has indicated that “some of these groups operate in a similar way to that of the former paramilitary organizations and partake in criminal activities such as drug trafficking, extortion, land dispossession, prostitution and human trafficking, as well as legal activities that are sometimes irregular, such as gambling and private security.”
  It also highlights that these groups include demobilized and non-demobilized persons from former paramilitary organizations, both voluntarily and forcibly recruited.  Also, several former paramilitary middle-ranking fighters and former military personnel now hold senior positions in these groups.
  The State reported that in the last four years 87% of the captured (10,356) or killed members of so-called criminal gangs, were not demobilized
.  It also indicated that to date, the Armed Forces had captured 62 leaders of the so-called criminal gangs, 29 of which were demobilized that had failed to participate actively in the reintegration process.
 
60. In this regard, the IACHR has received reports indicating that well-known paramilitary leaders are, or have been, behind the so-called “criminal gangs” or “BACRIM”.  For instance, the available information indicates that paramilitary leader Daniel Rendón Herrera aka “Don Mario”, who was captured in 2009, commanded the paramilitary groups created by his brother Freddy Rendón Herrera aka “el Alemán” known as “Héroes de Castaño” and “Autodefensas Gaitanistas”.  Also, Pedro Oliveiro Guerrero aka “Cuchillo” –who joined the demobilization in 2006 and who, pursuant to information provided by the State was killed
 — commanded the front “Héroes del Guaviare” which used to be part of the AUC’s “Bloque Centauros”; and Héctor Germán Buitrago aka “Martín Llanos” – who according to information provided by the State abandoned the demobilization process at an early stage in 2003 and was captured in April, 2010
— commanded the peasant self-defense groups of Casanare.

61. In its report, the OHCHR indicates that it verified cases of collusion, tolerance and acquiescence between members of the security forces and these armed groups, principally motivated by corruption.
  For its part, the State reported on the implementation of several measures within the framework of the zero tolerance policy with these armed groups and that as a result of these efforts there were notable successes such as the detention of 387 of their members which were placed at the disposal of the competent authorities.
  The OHCHR also highlighted that these groups evolve rapidly and constantly.  In this regard, it pointed out that while the “ERPAC”, which operated in Los Llanos region, is very much organized in the manner of the former AUC, other groups use cell structures and they seize and hire illegal structures in order to carry out their activities.
  In this sense the OHCHR reports that it increasingly receives “information about some groups, such as ERPAC or the Rastrojos which, in some regions of the country, would exhibit the operational and organizational capacity typical of armed actors, as defined by international humanitarian law.”

62. In a recent report, the CNRR indicates that 15.5% of the demobilized (approximately 8,100 persons) have committed new illegal acts.
  The statistics of the National Police’s Office of Demobilization and Reinsertion indicate that 5,552 demobilized persons were arrested between 2006 and March 31, 2010.  The report fails to clarify how many of them belonged to “criminal gangs.”

63. For its part, the State created the Interinstitutional Commission against Criminal Gangs and Networks through Decree 2374 of July 1, 2010, with the objective of articulating efforts towards the arrest and prosecution of those organizing or integrating “criminal gangs and networks”.  The decree indicates that the security forces have identified several gangs, among which are “Los Rastrojos”, “Los Paisas”, “Urabá (o Urabeños)”, “Ejército Revolucionario Popular Antiterrorista Colombiano (ERPAC)”, “Renacer” and “Los Machos”.  The figures provided by the Human Rights Observatory of the Presidency indicate that during 2010 there was a 21% increase in the capture of members of criminal gangs.
  Despite the Government's efforts to dismantle these armed structures, the OHCHR has indicated that the scope of organized violence, “their substantial economic power, capacity to corrupt authorities and State institutions, their links with local authorities and local networks of influence, their impact on social actors and the alarming levels of violence against civilians, make them a daunting challenge to the rule of law.”

B.
The Enforcement of the Legal Framework: the Situation of those Demobilized under the Justice and Peace Law

64. Of the more than 30,000 persons who demobilized between November 2003 and mid-2006, 4,346 expressed an interest in receiving the benefits of the Justice and Peace Law.
  However, 1,514 candidates decided not to ratify their intention to benefit from the law.
  As already indicated in last year’s report, the Commission has no concrete information of any lawsuits instituted in connection with these demobilized individuals, who in their first application for the benefits offered by the Justice and Peace Law reputedly acknowledged the commission of crimes of “atrocious acts of ferocity or barbarism, terrorism, kidnapping, genocide, and murder committed outside combat or placing the victim in a condition of defenselessness,”
 despite the fact that they subsequently chose not to continue to participate in the Justice and Peace Law process.
  With regard to the more than 2,500 applicants who are still part of the process, a total of 2,431
 voluntary statements have been initiated, of which 1,514 have been formally completed, but only 228 ended in a full confession.

65. The information gathered in the voluntary statements up to June of 2010 has lead to the exhumation of 2,719 graves and the remains of 3,299 persons, of which 1,100 were fully identified and 973 have already been delivered to their families.
  The National Unit of Justice and Peace Prosecutors reports that up to June 2010, the voluntary statements resulted in the confession of 25.177 acts, among them 18,948 killings involving 30,167 victims.
  Also, on the basis of the information provided in the voluntary statements, steps have been taken to initiate investigations against 404 politicians, 344 members of the security forces and 113 civil servants.

1.
Status of the Proceedings under the Justice and Peace Law

66. The Commission observes with concern that after five years since the adoption of the Justice and Peace Law, two convictions --without final sentencing-- have been issued and soon, progressively, a number of those demobilized would have served the minimum five-year sentence established in that Law.  Therefore many requests for liberty will soon be filed.
67. On June 29, 2010, the Justice and Peace Chamber of the Superior Court of Bogota convicted Edwar Cobos Téllez aka “Diego Vecino” and Uber Ebrique Banquez Martínez aka “Juancho Dique” to 468 and 462 months imprisonment, respectively, and the interdiction of rights and the exercise of public function for 20 years, for co-authorship of the crime of aggravated homicide, aggravated conspiracy, deportation, expulsion, transfer or forced displacement of civilian population, kidnapping, aggravated theft, illegal use of uniforms and insignia, and the production, trafficking and carrying weapons and ammunition reserved to the armed forces, perpetrated for a succession of homogeneous and heterogeneous criminal conduct.  For his part, Edwar Cobos Telléz was also found responsible of the crime of aggravated conspiracy for a succession of homogeneous and heterogeneous criminal conduct.  Also, the Court granted the benefit of an alternative penalty for a period of eight years imprisonment.

68. The Court has indicated that the convicted paramilitary had committed

[…] serious breaches of International Humanitarian Law because as parties in the armed conflict they had displaced the civilian population from their lands, they had attacked non-combatants and had looted their property after the attacks, clarifying that in order to respect the express provisions of the principle of legality, their conduct was defined by reference to common crimes in light of the date in which the facts took place. But also as authors of crimes against humanity, because they were not isolated illegal actions; the generality, the systematic conduct, the commission of inhuman acts and the targets of the attacks –the civilian population- show that belonging to the self-defense group (conspiracy to commit crimes), the forced displacement of the San Cayetano and Mampujan populations and the extrajudicial executions must be treated as crimes against humanity.

69. Also, the Court sentenced the demobilized paramilitaries to reparations including measures of restitution, monetary compensation, satisfaction, non-repetition and collective reparation, compliance with which will be verified in a public hearing to be held quarterly.

70. Regarding monetary compensation, the Court established a reparations system based on the concept of equity, following the practice of the Inter-American Court of Human Rights in the cases of the massacres of Pueblo Bello and Ituango, as well as that of the Contentious Administrative Jurisdiction.  On this basis it established fixed individual indemnification tables by crime and kinship for material and moral damages, starting with the value attributed to the damage caused by the most serious crime, homicide, with a top reference value of $240 million Colombian pesos per family.

71. The Commission highlights that the sentence ordered (i) that the General Prosecutor of the Nation create a sub-unit dependant on the National Justice and Peace Unit, with experts on national and international financial operations, title deeds verification and money laundering, to pursue the un-identified assets of the applicants seeking to benefit from the Law, (ii) that the National Justice and Peace Unit of the Prosecutor's Office recover the applicants' assets that have been transferred to the Unit of Ownership Extinction, (iii) that the National Justice and Peace Unit of the Prosecutor's Office identify the assets belonging to former parliamentarians that have been convicted and are being investigated by the Supreme Court for the so called "parapolitics" and request the pertinent precautionary measures before the Due Process Control Magistrate in order to make possible their transfer to the National Reparations Fund, (iv) that the National Justice and Peace Unit of the Prosecutor's Office identify the assets belonging to AUC commanders and members who have applied for benefits under Law 975 of 2005, who have died and that are currently under the control of their heirs, in order to adopt the measures required to ensure their transfer to the National Reparations Fund, (v) that the National Commission of Reparations and Reconciliation carry out the necessary steps to obtain reparations funds from national and international entities, and (vi) the sentence suggests that Congress consider the possibility of creating a special tax for legal entities and companies that --according to the accounting records produced by the demobilized applicants-- have contributed to financing the armed groups referred to in Law 975.

72. The first instance decision was appealed by the Public Defender, the Prosecutor's Office, the paramilitaries and the victims' representatives.  According to information in the public domain, the victims were unhappy with the amounts of reparation fixed by the Court.
  The appeal is currently pending before the Supreme Court, and therefore there are still no final convictions under the Justice and Peace Law.

2.
Partial Charges

73. The Criminal Cassation Chamber of the Supreme Court modified its position regarding the charging of the crime of conspiracy.  On December 14, 2009 it revoked a Medellin Due Process Control Magistrate's decision and ordered the continuation of the hearing to bring partial charges against applicant Edilberto de Jesús Cañas Chavarriaga.
  In that regard the Court indicated that in the decision issued against applicant Wilson Salazar Carrascal and later in the case of Gian Carlo Gutiérrez Suárez, it had been argued that partial charges should be consolidated “specifically at the time of bringing charges, in order for that act to be performed as a unity”, however, the Court considered that such consolidation of charges makes sense as far as it is linked to the conduct of conspiracy to commit crimes.

74. In this regard, the Criminal Cassation Chamber indicated that in the decision against Wilson Salazar Carrascal the Supreme Court clearly expressed on the one hand that if the benevolent punitive treatment of Law 975 of 2005 is based upon the link between the applicant and an illegal armed organization, it is essential that he is charged with conspiracy to commit crimes
 and indicated that 

[i]deally, it would be essential that each applicant be charged, accused and convicted for the totality of illegal conduct, however, this is not practical in all cases since the peculiarities of each one of these acts, sometimes perpetrated in a large scale, other times in the jungles, in the lanes, in the municipality, during the night, in unpopulated areas, in opprobrious circumstances for the victims, frequently terrifying for the surviving witnesses, make the reconstruction of procedural truth, difficult.

75. Also the Criminal Cassation Chamber indicated that its decision involves the need to move forward in each one of the proceedings of Justice and Peace, because should the full evidence on all the conduct be demanded at the same time, the essential purpose of the Justice and Peace Law would be defeated; only to the extent that partial charging is accepted it will be possible to move forward in a process considered to be historic.  It also considered that partial charging does not exclude the later inclusion of new conduct and the consolidation of sentences to the extent that conspiracy to commit crimes is considered as the foundation crime.

3.
Legal Status of the Demobilized Prior to the Approval of the Justice and Peace Law

76. The Commission deems it pertinent to recall, as it did in last year's report, that under Law 782 of 2002 - implementing regulations for which are contained in Decree 128 of 2003 - a number of demobilized individuals would appear to have been favored by the application of legal benefits, such as pardons or equivalent measures
 for the crime of conspiracy as a result of having being members of armed groups operating outside the law.
  The Commission reiterates that the demobilization circuits presented a suitable opportunity for the judicial authorities to gather elements for establishing whether demobilized members of illegal armed groups were involved in crimes that might be punishable under the Justice and Peace Law.  However, in the course of these voluntary statements, the prosecutors received no instructions for delving into the crimes perpetrated and the possible applicability of the Justice and Peace Law.  In this context, the Commission observed that the voluntary statements gathered during demobilization circuits represented a lost opportunity for compiling information on the units, their members, and the socioeconomic dynamics that kept them in existence and operating.

77. A decision of the Supreme Court of Justice of July 11, 2007,
 precluded any further pardons to members of paramilitary groups. As a result, the legal status of approximately 19,000 demobilized combatants who failed to obtain pardons or equivalent measures,
 or who did not apply for the benefits available under the Justice and Peace Law, remains unclear.  In this context, on July 9, 2009, the Colombian Government promulgated law 1312 of 2009, which ordered application of the principle of opportunity, inter alia, to

[…] anyone demobilized from an armed group operating outside the law, who under the terms of the standards in force has demonstrated through unequivocal acts their purpose to be reintegrated into society, provided that they have not been proposed by the national government for the procedure and benefits contained in Law 975 of 2005 and are not under investigation for offences committed before or after their demobilization, other than that of belonging to the criminal organization, which for the purposes of this law include unlawful use of uniforms and insignia and illegal possession of firearms and ammunition.
78. The Commission observes with satisfaction that - according to information released to the public, on November 23, 2010 - the Constitutional Court declared unconstitutional the principle of opportunity established in Law 1312 of 2009 on the basis that it failed to respect the rights of the victims.
  Later, the Commission learned that on November 29, 2010, the Ministry of the Interior and Justice presented before the Congressional Chamber of Representatives a bill seeking to ensure the reinsertion into civilian life of the demobilized paramilitaries in a situation of undefined legal status and on December 29, 2010 Law No. 1424 was enacted and made public.

79. Article 1 of the Law provides that it is designed to benefit 
individuals demobilized from illegal armed organizations responsible only for the commission of simple or aggravated conspiracy to commit crimes, illegal use of uniforms and insignias, illegal use of transmission or reception equipment, and illegally carrying military firearms or ammunition for personal self-defense, because of belonging to such groups; and it is also designed to promote their reintegration into society.

In this framework the Law establishes that the demobilized who “during the year following the enactment of this law express in writing their commitment towards the reintegration into society process and the clarification of how illegal armed groups were created, […] the general context of their participation and all the facts and conduct that they know of because of their participation in the group”
 shall sign a Agreement of Contribution to Historical Truth and Reparations with the President of the Republic.

80. The Law also creates a non-judicial mechanism of contribution to truth and memory with the purpose of collecting, organizing and preserving the information gathered from the Agreements and of producing the corresponding reports.  However, it provides that the information gathered within the framework of the Agreements cannot, without exception, be presented as evidence in a judicial proceeding against those who have signed the Agreement or against third parties.

81. The Law also establishes that the demobilized shall be investigated and/or tried pursuant to the applicable legislation at the moment of commission of the illegal conduct; it suspends the arrest warrants issued against the demobilized whenever they are linked to the process of Social and Economic Reintegration established by the Government, they are fulfilling or have successfully completed the steps in the reintegration path, and have not been convicted for intentional crimes committed after the date in which their demobilization was certified.  It also suspends the execution of sentences for a time equivalent to half of that sentence whenever the demobilized is linked to the process of Social and Economic Reintegration established by the Government, they are fulfilling or have successfully completed the steps in the reintegration path, they provide reparations for the damage caused to the victims of the crimes for which they were convicted, have not been convicted for intentional crimes committed after the date in which their demobilization was certified, and they exhibit good conduct.

82. The Commission observes with concern, as it did regarding Law 1312 of 2009, that the adoption of this piece of legislation raises questions of fulfillment by the State of its duty to prosecute and punish the crimes perpetrated by the demobilized and could become a tool to favor impunity.

4.
The Extradition of Paramilitary Leaders and its Impact on the Proceedings under the Justice and Peace Law

83. Another considerable obstacle in the advancement of the prosecution of the applicants to benefits under the Justice and Peace Law is the extradition of various paramilitary leaders to the United States and the virtual paralysis of the process of clarification of the serious crimes perpetrated by the AUC, in many cases with the acquiescence or collaboration of state agents.  The Commission has consistently expressed its concern at the fact that failure to clarify these crimes undermines the rights of the victims to the truth, justice, and reparation.  Additionally, the Commission observes that the cooperation mechanisms between the Governments of the United States and Colombia have not yet produced results.

84. In 2008, the IACHR expressed its concern over the potential impact that extradition of 16 paramilitary leaders to the U.S.
 would have on efforts to clarify thousands of crimes.
  More specifically, it noted that extradition affects the Colombian Government’s obligation to guarantee the rights of victims to the truth, justice, and reparation for crimes committed by paramilitary groups.  Further, it prevents the investigation and prosecution of serious crimes by the avenues established in the Justice and Peace Law in Colombia and by ordinary criminal proceedings in Colombian courts.  And, it eliminates the possibility that victims participate directly in the search for the truth with regard to the crimes committed during the conflict, in addition to limiting access to reparations for the damage caused.  Finally, the Commission underlined that extradition interferes with efforts to determine the links between government agents and paramilitary leaders in committing human rights violations.

85. In its report for 2009, the IACHR reiterated its concern at the absence of cooperation agreements to ensure the holding and effective participation of extradited individuals in the proceedings that must be carried out in the framework of the Justice and Peace processes.  The Commission recalls that on October 22, 2009, it requested the Government of the United States, pursuant to Article 18 of the IACHR Statute, for information on judicial cooperation and clarification of the serious human rights violations committed during the armed conflict in the Republic of Colombia.  Specifically, the Commission expressed its concern over the obstacles faced by the legal representatives of the extradited in the Justice and Peace processes in their efforts to gain access to their clients due to restrictions imposed by the Federal Bureau of Prisons, as well as the denial of at least one visa for a Justice and Peace prosecutor scheduled to preside over the voluntary statements in the United States.

86. In a communication dated July 19, 2010, the Assistant Attorney General of the United States, Gary G. Grindler, announced to the then Minister of the Interior and Justice, Fabio Valencia Cossio, a new plan to increase considerably the “frequency of access of Colombian officials” to the extradited leaders, specifically those already convicted in the United States and some who have been charged and are awaiting a decision.  The plan will be implemented by the Bureau of International Affairs of the Justice Department of the United States in cooperation with the office of the Department of Justice in the US Embassy in Colombia.

87. In a adjunct communication of the same date US Assistant Attorney General, Lanny A. Breuer, explained the plan in detail and indicated that the paramilitary leaders already convicted and sentenced in the United States (Guillermo Pérez Alzate, Diego Ruiz Arroyave, Ramiro Vanoy Murillo, Diego Fernando Murillo Bejarano, and Francisco Javier Zuluaga Lindo) expressed their willingness to participate in the proceedings under the Justice and Peace Law, and other proceedings in Colombia, and will be transferred to the detention facility of the Justice Department Bureau of Prisons in Miami, Florida.  The Communication indicates that Colombian authorities will have 21 weekly hours of access to these defendants for the purpose of conducting interviews and video depositions, and that in view of the agreement reached between officials of the US Justice Department and representatives of the Ministry of the Interior and Justice, the Supreme Court and the Prosecutor's Office, Colombian authorities must provide specific deadlines by which the interviews and depositions must take place.  It also indicates that this access must have a specific time limit.

88. Regarding the paramilitary leaders who have not yet been convicted (Salvatore Mancuso Gómez, Hernán Giraldo Serna, Juan Carlos Sierra Ramírez, Miguel Mejía Múnera, José Gregorio Teran Vásquez and Norberto Quiroga Poveda), the communication indicates that Northern Neck Detention Center in Virginia will provide Colombian judicial authorities, for an limited time, eight hours of daily access for five days a week to interview and receive depositions from the paramilitary leaders expressing their willingness to participate.  To that effect, they should communicate the specific deadlines for the completion of all required proceedings.  As far as concerns the paramilitary leaders held at other detention centers, the communication indicates that there will be efforts made to incorporate them into this plan.  Finally the US Government requested from the Government of Colombia the appointment of a liaison official to coordinate the efficient implementation of the plan and indicated that its initiation depended upon the presentation of a detailed schedule with time limits for all the necessary steps.

89. In its observations the State reported that thanks to judicial cooperation between the United States and Colombia up to December 2010, Salvatore Mancuso Gómez, Ramiro Vanoy Murillo, Guillermo Pérez Alzate, Miguel Ángel Melchor Mejía Múnera, Juan Carlos Sierra Ramírez, José Gregorio Terán Vásquez, Diego Ruiz Arroyave and Francisco Javier Zuluaga Lindo continued with their respective voluntary statements and some of them appeared via video-link conference before judicial authorities in indictment and other hearings.
  The Commission will continue to follow up on the effective implementation of the cooperation initiatives described above.

90. Also, the Commission is concerned by the information, already known to the public, that some US judges allegedly sealed public access to the cases of some paramilitary leaders, which prevents the victims from their crimes in Colombia from gathering information on whether these leaders have bargained for lower penalties or even been released.

91. During 2010, the Supreme Court of Justice issued an unfavorable opinion on the US extradition requests for Edwar Cobo Tellez aka “Diego Vecino”
, Daniel Rendón Herrera aka “Don Mario”
 and Fredy Rendón Herrera aka “El Alemán.”
  Following the reason employed in the denial of Luis Edgar Media Flórez's extradition request, the Court established that extradition undermines the spirit of Law 975, fails to acknowledge the victims' right to truth, justice and reparations, and “traumatizes” the functioning of the Colombian administration of justice.  It specifically indicated that “[t]he extradition of the paramilitaries subject to the justice and peace process constitutes a coup de grace to the inspirational purpose of a law intended to make peace grow among Colombians, as well as faithful evidence of the misfortune run by the Government's strategy against violence and illegal armed groups.”

92. Finally, the Court concluded that to authorize extradition of the said paramilitaries

(i) would breach the State of Colombia's international obligations directed towards the fight against impunity for crimes against humanity for which the target for extradition in Colombia is accused and, (ii) the rights of the victims and Colombian society would be seriously damaged, leaving them without the possibility of discovering the truth and obtaining reparation for the crimes committed by the illegal armed group whose involvement is attributed [to those demobilized in question]; all this, without prejudice to the State of Colombia's obligation to investigate and punish the crimes that the target for extradition may have committed on foreign soil, and for which extradition is requested.

93. On July 28, 2009, the Supreme Court of Justice issued a favorable ruling for the extradition of Eder Pedraza Peña, aka “Ramón Mojana", since, despite his demobilization in 2005, he only applied for the Justice and Peace Law proceedings on April 6, 2010, which “does not imply or guarantee, in itself, his effective participation therein”
 and maintained that it would appear more likely to be a maneuver to elude the charges of drug-trafficking for which he stands accused in the United States.  In this respect, the Court stressed that it is difficult to accept that “Ramón Mojana” “is effectively participating in transitional justice proceedings or that he is aiding the State of Colombia to fulfill its international obligations in the fight against impunity towards crimes against humanity; neither that he is contributing to crystallizing the rights of the victims and Colombian society to find out the truth and obtain reparation for the crimes committed by him and his illegal armed group.”

94. The Commission notes that on June 25, 2010, the Interior and Justice Ministry, via delegated presidential powers, enacted Decree 2288, through which it resolved to defer for an extendible term of one year, “the extradition of persons linked to illegal organized armed groups, charged or convicted as perpetrators or accessories to criminal acts committed on Colombian soil during, and when, belonging to these groups, who have decided to demobilize and contribute resolutely to national reconciliation, in terms of the Justice and Peace Law, who are being tried within this legal framework and victims exist.”

95. Similarly, the decree has established that the Government may not delay the rendition when it establishes, in its estimation, that the extradition target is not effectively contributing to clarifying the truth, is not providing comprehensive reparation to the victims of his or her conduct, is incurring grounds for being excluded from the proceedings and benefits deriving from the Justice and Peace Law 975 of 2005, is not complying with the obligations and agreements derived from the alternative sentencing, or has become involved in the commission of criminal conduct subsequent to demobilization, or is not assisting effectively in the progress of criminal proceedings.

96. The Commission observes that extradition of these paramilitary leaders also interferes with the State's obligation to try civilians and State agents involved in cases in which both the Commission and Inter-American Court have established its responsibility for grave violations of the rights protected by the American Convention on Human Rights.

97. The IACHR reiterates its concern for the impact that these extraditions have on the rights of the victims to truth, justice and reparation; on their direct participation in the search for the truth on the crimes committed during the conflict, and access to reparations for the damaged caused; and for the impediments to determining the links between State agents and AUC leaders in the commission of human rights violations for which the State has - in some cases - already been held internationally responsible.

98. The Commission notes that some claimants and their families have been the victims of threats and attempts against their lives.
  Similarly, the attacks and killings against family members of extradited paramilitary leaders have endangered their cooperation with the Justice and Peace proceedings.
  The Commission observes that the State must ensure protection for the demobilized in order to secure their effective and unconditional cooperation.
C.
Witness and Victim Participation in Judicial Proceedings Under the Justice and Peace Law

99. Until December 31, 2010, 323.765 victims
 had registered in the Justice and Peace process and 59.050 had participated in voluntary depositions
 after the publication of more than three thousand five hundred summonses.

100. The Commission observes that between 2006 and 2010, there have been 561 workshops on victim assistance in which 113.695 victims were assisted, and that in 2010, there were more than 105 workshops with more than 17,369 victims in attendance.
  The activities in these workshops included, inter alia, assistance in the processing of claim forms to participate in the Justice and Peace Law proceedings; enquiries over the status of individual cases; requests for a public defense attorney for cases with a filed registry of facts; psychological support, and legal advice and assistance to claim their rights.  Similarly, 165 special workshops for family members of disappeared victims were held, with 35.632 individuals attending, where 14.978 DNA samples were taken to family members.
  The Commission was pleased to learn that the Mayor of Medellin and the Prosecutor´s Office signed an agreement to establish a search group for the disappeared.

101. MAPP/OAS has highlighted the improvement undergone by the National Unit of Justice and Peace Prosecutors in terms of human resources.  In this respect, it reported that from six prosecutors in 2006, it now boasts 59 prosecutors, more than 100 deputy prosecutors and more than one thousand investigators.
  The Commission observes that although this represents considerable progress, the workload of each investigator requires a higher number in terms of human resources.

102. However, it is necessary to reiterate that there are still obstacles to the victims' participation in the proceedings.  MAPP/OAS has reported that in some regions such as Magdalena Medio, Sur de Bolívar, Putumayo, Antioquia and Arauca, the absence of liaison between the different institutions participating in the workshops for the assistance of victims has descended into an excess of paperwork and form-filling, which causes confusion and a feeling of institutional fatigue on the part of the victims.

103. The Commission reiterates that the impossibility to interrogate directly or through representatives whoever intends to benefit from Law 975 on the events concerning them, in the different phases of the voluntary deposition, constitutes an obstacle to the victims' participation.  The victims' opportunity to interrogate is reserved for the second phase of the voluntary deposition, but proceeds by way of an indirect method, since the proposed questions are incorporated into a questionnaire which is handed over to members of the Technical Investigatory Body (CTI), who in turn, submit them to the Public Prosecutor.  This mechanism severely restricts the possibility of using the victims' questionnaire as an adequate means to uncover the truth.  The Public Prosecutor also loses a valuable strategy to confront the voluntary statements and advance towards verification of compliance with the legal requirements of access to the benefits.
  In fact, of the more than three hundred thousand registered victims, only 59.050 -equivalent to around 20%- have participated in the voluntary depositions.  Out of these, 24.426 victims have posed 30.544 questions to the applicants in the voluntary depositions.
  MAPP/OAS has stressed that the broadcasting both of voluntary depositions and judicial hearings still suffer from technical problems, which have hindered the full implementation of the said mechanism.
  The State indicated in its observations that the Unit of Justice and Peace of the Prosecutor's Office has extended the video signal of the voluntary statements to 401 municipalities where the victims currently reside with a total of 1,370 broadcasting days.

104. Similarly, MAPP/OAS has reported that due to the large quantity of voluntary depositions, the psychologists are simply overwhelmed in their ability to assist the victims in these procedural steps so that it has recommended that both the CNNR and the Public Prosecutor reinforce the capacity for psycho-social support.
  The Commission recalls that the Supreme Court of Justice emphasized the collective nature of the right to the truth and the State's obligation to promote a “serious, clear, robust and transparent investigation which involves the victims' right to be heard in the proceedings, and assisting them to participate actively in the uncovering of the truth.”

105. Similarly, the Commission observes that the victims face difficulties of access to counsel and representation during the judicial proceedings.  The Commission notes that the Ombudsman has developed initiatives designed to overcome the lack of legal representation, such as meetings to gather documents, engaging trial attorneys, as well as actions aimed at improving the channels of communication between victims and the officials in charge of their defense, such as in the north of the Tolima Department and in the Caldas Department.
  MAPP/OAS has reported that thanks to the aid of international cooperation, the Ombudsman’s Office has increased to 60 the number of public defenders engaged in the Justice and Peace proceedings.

106. In the case of the victims actively involved in the process, their representatives and the judicial officials involved, their safety has been seriously compromised or directly affected by illegal armed groups.  MAPP/OAS has indentified various regions -such as in the south of Córdoba, Urabá, Chocó, Bajo Cauca, Huila, and in the south of Bolívar and Sucre- where threats and killings occur more regularly.
  MAPP/OAS has also pointed out that in Barrancabermeja, Santander Department, the majority of the victims benefitting from the two direct restitutions completed so far, have been forcibly displaced once more.  Similarly, in some areas, the victims' participation in workshops for receiving assistance has been deterred by the presence of armed groups such as in Purificación in the Tolima Department, in Puerto Santander in the Norte de Santander Department and in Nechí, in the Department of Antioquia.

107. The State indicated in its observations that on May 19, 2010, Decree 1737 amended Decree 3570 of 2007 creating the Program for the Protection of Victims and Witnesses of Law 975 of 2005.  The State indicates that Decree 1737 of 2010 develops three main strategies: firstly, it guarantees that the structure, proceedings and institutional roles taken, assimilated and administered in a speedy manner by all entities at different levels and that they are fully functional within a relatively short period; secondly, it guarantees the incorporation of values, principles, criteria and rules ensuring dignified treatment from the perspective of human rights and the differential approach regarding women and ethnic groups; and thirdly it advances the budgetary management and the necessary institutional adaptations to ensure that the Program is viable and capable of responding to the challenges before it.  The Protection Program also counts on a Risk Map identifying the areas of greater risk for the victims and witnesses of the Justice and Peace Law and the measures for collective protection in those areas.

D.
Establishing Mechanisms for the Reparation of the Harm Caused to Victims of the Armed Conflict

108. In its document on Principal Guidelines for a Comprehensive Reparations Policy, published in February 2008,
 the IAHCR stresses, inter alia, that the policy of reparations should ensure the victims' right to comprehensive reparations for the damage caused both by illegal armed groups, and by the action or omission of State agents, based on measures of restitution, compensation, rehabilitation and satisfaction.  It also points out that this policy must be guided by the principle of integrity, and be adjusted to the parameters established in the Inter-American System in relation to reparations for similar events, which have been taken up in part in the recent case law of the contentious administrative courts in Colombia.

109. In actual fact, the victims of the conflict may rely on the following ways to access their right to reparations: the reparations proceedings set out in the Justice and Peace Law, established in 2005; and Decree 1290/08, adopted on April 22, 2008, which sets out an administrative reparations program in order to award individual reparation in favor of persons whose fundamental rights have been violated by illegal armed groups, demobilized in the framework of the Justice and Peace Law.
  The Decree 1290/08's administrative reparations program only covers victims of demobilized armed groups, and is primarily based on a compensation scheme with fixed parameters, measureable in minimum wages.

110. As from June 2010, the Committee for Administrative Reparations - the body applying Decree 1290 - had received more than 330,000 applications with requests for accreditation as a victim.
  In 2010, the Presidential Agency for Social Action and International Cooperation (hereinafter "Social Action") paid out 496 billion pesos to 27,200 families
 corresponding to a class indemnification (indemnizacion solidaria), one of the measures of comprehensive reparations envisaged in the Administrative Reparations Decree 1290, and one that is also part of the restitution, rehabilitation, and measures of compensation and guarantee of non-repetition.  In its response to the report for 2009, the State pointed out that in March 2010, CONPES was due to submit a document including non-compensatory measures of assistance and reparation for the victims, as well as the Land Restitution Program and the Institutional Collective Reparations Program;
 however, to date, the Commission has not received information on the publication of this document.

111. In the procedure set out under the Justice and Peace Law, only three applicants have reached the motion for reparations stage:
 Edwar Cobos Téllez aka “Diego Vecino”, Uber Enrique Bánquez aka “Juancho Dique” and Jorge Iván Laverde Zapata aka “El Iguano".  The reparations motion of "Diego Vecino” and “Juancho Dique" took place from April 26, 2010, and lasted eleven days.  This procedure culminated in a judgment issued on June 29, 2010, which condemned the demobilized and ordered reparations for the victims.  To date, the judgment is under appeal before the Supreme Court of Justice.  For its part, the reparations motion of "El Iguano" began on July 7, 2010, and has not yet been completed.

112. On September 27, 2010, after the failure of the victims' law Bill presented in the Senate in 2009,
 the new Government led by the President of the Republic, Juan Manuel Santos, filed a new victims' law Bill in Congress.  The Commission is pleased to note that on November 25, 2010, in first discussion, the First Commission of the Chamber of Representatives approved Bill 107/10, which enacts measures of care and comprehensive reparation to the victims of human rights violations and breaches of international humanitarian law together with Bill 85/10, which establishes transitional rules for the restitution of lands.  The Bill states that indigenous peoples and Afro-Colombian communities will be part of specific laws, which will be subject to prior consultation.

113. The Bill defines victims as "those persons who, individually or collectively, have suffered an impairment to their fundamental rights, as a consequence of breaches of International Humanitarian Law or of grave and manifest violations of the rules of International Human Rights Law, which took place in the course, and on the occasion of, either the armed conflict or terrorist acts."
  Similarly, the Bill includes as a victim "spouse, permanent life partner, and family member of the first blood, or primero civil of the direct victim, when the latter was murdered or disappeared"
 and "persons suffering impairment to their fundamental rights by intervening to assist the victim in danger or to prevent victimization."
  The IACHR points out that the Bill establishes that the "status of victim is acquired independently of however the perpetrator of the criminal acts is identified, arrested, tried or sentenced."

114. The Commission stresses that the Bill recognizes the victims of State agents who have suffered a violation of the human rights and/or of international humanitarian law.  Similarly, it includes a definition regarding those who may be title holders to the restitution of lands, and a reversal of the burden of proof so that the current owners of the lands illegally seized must show their status as owners.
  It also establishes the obligation of legally recognized companies that voluntarily lent support to illegal organizations to contribute to the reparation of victims of this support in the same proportion to the aid given.
  The Bill also contemplates that victims who rely on compensation by the administrative route may also resort to the judicial route and the compensation received via the administrative route will be deducted from the compensation awarded in the judicial route.
  The Bill also establishes that the humanitarian aid granted by the State does not constitute reparations and consequently is not to be deducted from the administrative or judicial compensation legally due to the victims.
 

115. Finally, the Commission emphasizes that the Bill creates a Truth Commission, with an initial mandate of three years with the aim, inter alia, of "contributing to the clarification of those crimes and human rights violations committed since 1991 to the date of the presentation of the final report, seeking to determine the whereabouts and situation of the victims, and indentifying, wherever possible, the alleged perpetrators."

116. The Commission is pleased to note that the Bill incorporates a series of recommendations established by the Commission in its Principal Guidelines for a Comprehensive Reparations Policy
, and reiterates the importance of ensuring the victims' right to reparations for the damages caused both by illegal armed groups as well as the actions or omissions of State agents, based on measures of restitution, compensation, rehabilitation and satisfaction in the light of the principle of integrity.  Similarly, the implementation of a lawful reparations program must be accompanied by a commitment to social solidarity on the part of Colombian society with the victims of the conflict.  This will be aided by mechanisms for consultation, follow-up and evaluation that, over time, will lend it stability and sustained validity.  The Commission will continue with its follow-up of the progress in the adoption of effective measures, which guarantee comprehensive reparation for the damage to the victims of the armed conflict.
III.
THE SITUATION OF ETHNIC GROUPS IN COLOMBIA

117. Colombia is a multi-ethnic and pluri-cultrual country and its own Political Constitution protects its cultural and ethnic diversity by recognizing the right to equality and by establishing the obligation to promote conditions so this equality may be real and effective in terms of the situation of discriminated or marginalized groups.

118. Despite this legal recognition, ethnic groups are targets of the violence derived from the armed conflict, in an individual and collective form, which endangers their autonomy and their territorial and cultural rights.  During 2010, the IAHCR continued to receive information on the situation of violence, which in particular besets indigenous peoples, community councils and Afro-descendent communities, in certain regions of the country.

A.
Indigenous Peoples 

1.
Ethnic Overview of the Country

119. Colombia is a highly ethnically and culturally diverse country.  The 2005 census shows that there are 1,392,623 indigenous inhabitants in Colombia, belonging to 87 different peoples.
  The country's indigenous organizations, for their part, speak of 102 distinct indigenous peoples, spread over the greater part of the national territory, but principally in rural areas - according to DANE statistics, 78% of the indigenous population of Colombia live in rural areas.
  Each one of these peoples is distinguished by its own culture, history, social and political organization, economic and productive structure, cosmology, spirituality and ways of relating to their surroundings; throughout the country, 64 native languages are currently spoken, grouped into 13 distinct linguistic families.

120. In the context of the conflict, violence and forced displacement, the human rights situation of Colombia's indigenous population is of concern, about which the Commission has issued warnings in its previous annual reports.  During 2010, the IACHR continued to receive information about serious situations of violations or threats to the individual and collective fundamental rights of indigenous peoples and their members. 

121. The State of Colombia has undertaken certain precise initiatives, and has initiated processes of agreement and adopted legal measures designed to confront certain indicators of the situation.  However, these initiatives, procedures and measures have not yet to date been converted into significant changes in the conditions of effective enjoyment of human rights.

2.
Indigenous Peoples in Current Danger of Extinction

122. Various indigenous organizations in Colombia have issued warnings on the risk of the physical and cultural extinction facing many of the country's indigenous peoples, due to the impact of the armed conflict, the decreasing number of members, poverty and its consequences.  The National Indigenous Organization of Colombia, ONIC, launched an international campaign in 2010 for the survival of indigenous Colombian peoples in danger of extinction.
  In its August 2009 report on Colombia, the UN Committee for the Elimination of Racial Discrimination, also expressed concern for the danger of extinction facing different indigenous peoples, especially in the Amazon region of the country, and urged the State to find solutions to protect them and ensure the exercise of their human rights.
  At the special hearing held before the IACHR in October 2010, on the situation of human rights of indigenous peoples in Colombia, the Government openly recognized that certain indigenous peoples in the country are at risk of extinction.  The United Nations System in Colombia has also issued a warning on the danger that numerous indigenous Colombian peoples may disappear.

123. In the Order 004 of 2009, the Constitutional Court of Colombia has already ruled that, in general terms, the armed conflict and forced displacement threaten the very existence of numerous Colombian indigenous peoples, among which 34 were described as being in a high risk situation.
  Resuming this statement, in 2010, the ONIC presented through its international campaign, an additional group of 32 indigenous peoples at risk of disappearing, not only due to the armed conflict but also due to the small number of members.
  For the ONIC, "the factors creating a danger of physical and cultural extinction for the Colombian indigenous peoples are: (i) the devastating effects of the internal armed conflict and its numerous consequences, (ii) the imposition of development projects on indigenous territory without due prior, free and informed consultation and (iii) the State's neglect, represented by poverty, lack of access to basic services and institutional discrimination."

124. ONIC has reported 32 peoples with a population of fewer that 500 members, leaving them in a dangerous state of disappearing due to demographic fragility.  Of these 32 peoples, 18 have fewer than 200 members, and 10 have fewer than 100 members.  These 32 peoples also face the risk factors caused by the armed conflict, discrimination, poverty and institutional neglect.
  Only one of these peoples, the Nukak-Makú, was included in the Constitutional Court's Order 004 of 2009 as a beneficiary of the protection order given to the Government, in the sense of designing and implementing for this people a specific Ethnic Safeguard Plan against the Armed Conflict and Forced Displacement.

125. Some representative examples of indigenous peoples in particularly severe danger of physical and cultural disappearance are: the Nukak-Makú, the Wachina or Pizamira, the Wipiwi or the Makaguaje, whose situation will be briefly outlined below to illustrate the types of dangers threatening at least 65 Colombian indigenous peoples.

126. The Nukak Makú people, which inhabits the confluence of the Guaviare and Inírida rivers in the Department of Guaviare, in the Colombian Amazon, is a traditionally nomadic, hunter gatherer people, and is in great danger of disappearing due to the armed conflict, its small number of members and cultural and community disintegration.  In the last 20 years, the population of the Nukak Makú has been decimated by different epidemics derived from contact with non-indigenous societies, including colds and influenza, respiratory infections, measles and meningitis, which claimed the lives of between 30% and 50% of its members, including the majority of its elderly adults - currently only for or five old people are still alive.  Additionally, of the surviving population, estimated at some 450 individuals, approximately 40% are in a state of forced displacement due to the armed violence on their lands, in conditions of need and loss of cultural integrity,
 without any real possibility of returning to their life in the jungle due to the presence of FARC guerillas, the laying of anti-personnel mines, recruitment and the violence on their territory.  The Constitutional Court described their position of being affected by the conflict and displacement in Order 004 of 2009, and ordered the National Government to design and implement an Ethnic Safeguard Plan for the Nukak-Makú people, which does not exist to date.  Faced with the case of the Nukak-Makú, the ONIC has recognized that the State has undertaken some precise actions aimed at the provision of food and initial assistance of the displaced population, but at the same time has stressed the lack of public policies designed to provide basic solutions for their situation.
  In particular, it has denounced the State's neglect in the area of medical attention since 2006.

127. In its observations the State highlights the initiatives of the Colombian Institute for Family Welfare (ICBF), with the support of the International Organization for Migrations (OIM) and the community (Asoprocaucho) in order to face the complex circumstances threatening the survival of the Nukák-Makú people.  These initiatives emphasize food sovereignty and territorial autonomy as rights of the Nukak Makú people; they are developed in the field by State agents and members of the community itself; they include activities in different areas and specialties; they nurture, thanks to previous experience, by a rights based and a differential (ethnic, age and gender) approach; they intend to protect and preserve tradition; they are provisional and seek to avoid welfare cycles.

128. The Wachina o Pizamira people is native to the Vaupés Department, in the Colombian Amazon.  This currently comprises fifty individuals, grouped into twelve families, of which six are in the Yacayacá community and five live in Mitú, the Department's capital.  According to information provided by the ONIC, in the framework of the armed conflict, the members of this people have been the victims of threats, targeting, harassment, murders, forced displacement, and, in particular, forced recruitment of the children and young people.  In 2009 specifically, three Wachina children were forcibly recruited by illegal armed groups.  There is no information on the State action designed to protect the individual or collective rights of the Wachina people and its members.

129. The Wipiwi people, located in the Casanare Department in the Orinoquía, is comprised of 87 individuals, of whom 39 are younger than 15, 13 are older than 45, and 4 are older than 60.  This people shares its lands in the Caño Mochuelo Reserve with eight other indigenous peoples, and they are currently in the process of demographic reduction, since in 1981 they had 100 individuals.  According to ONIC reports, the Wipiwi people suffers from a condition of hunger, caused by the dwindling animal prey species in the reserve, and the lack of space where they are able to develop agricultural activities due to the poor fertility of the land.  As a result, for long periods, the members of the Wipiwi people live off a daily diet of mangos.  As a result, the nutritional and health conditions of the Wipiwi people are critical,
 as is equally their situation of poverty
 and loss of their cultural tradition.

130. For its part, the Makaguaje people in Amazonia, which is in great danger of extinction, appears to have disappeared.  As the ONIC reports, in 2000, this people had 50 members, which in 2009 only amounted to four individuals in the Caquetá and Putumayo Departments.

131. The prospect that each one of the 65 indigenous Colombian peoples declared at risk could disappear as a consequence of, or due in large degree to, the armed conflict, discrimination and lack of protection, implies a series of comprehensive, profound and historic violations of individual and collective human rights protected by the American Convention on Human Rights.  The IACHR urges the State of Colombia to immediately adopt, in conformity with its international obligations, positive, robust and effective measures to guarantee, respect and promote the physical and cultural existence and the human rights of the indigenous peoples that have inhabited their territory since time immemorial.

3.
The Differential Impact of the Internal Armed Conflict

132. The indigenous peoples of Colombia have been victimized to an acute and disproportionate extent by the internal armed conflict, as the IACHR, as well as different national authorities, international institutions, indigenous organizations and civil society have repeatedly observed.

133. The armed conflict affects the indigenous peoples of Colombia in complex ways, through different amalgamations of violent events described by the Constitutional Court in its Order 004 of 2009 as bellicose processes, thus: (1) the bellicose processes that unfold on indigenous territories between armed actors, without actively involving indigenous communities and their members, but which affect them in a direct and manifest way;
 (2) the bellicose processes actively involving indigenous people, communities and individual members, in the armed conflict;
 (3) the territorial and socio-economic processes connected with the internal armed conflict which affect their traditional lands and cultures, or are exacerbated or intensified due to the war;
 and (4) preexisting socio-economic situations and processes which are exacerbated by the armed conflict and its outward signs.

134. During 2010, the IACHR continued to receive information on the recurrence of numerous crimes and violent events included under various of the categories outlined by the Constitutional Court, and therefore there is a continuing risk for the indigenous peoples of Colombia of physical and cultural extinction due to the armed conflict.  In particular, as will be set out in detail below, the IACHR has received information on selective murders, especially of leaders of traditional indigenous authorities; threats and harassment by illegal armed actors; trespassing of armed actors into ethnic communities and territories, accompanied by the laying of anti-personnel mines; harassment of communities and families by combatants and confrontations between armed actors and the security forces in their territories; and forced displacements.  The armed conflict affects the entire national territory of Colombia, but certain areas of the country with high concentrations of indigenous peoples have been especially hard hit by the violence, as happens in the Departments of Cauca, in the Andean region and, Arauca, in Orinoquía.

135. So great is the impact that the armed conflict in Colombia has had on the indigenous population, that the United Nations Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, James Anaya, called for the intervention of the UN Special Advisor on the Prevention of Genocide, in his report on his visit made to the country in 2009.

136. The indigenous Colombians are frequently the victims of killings committed by armed actors, or groups allied to them.  These crimes hit leaders, traditional chiefs and defenders of their human rights, particularly harshly.  As ONIC points out, between January and August 2010, more than 70 killings of indigenous people were recorded.  Among the different peoples of the country, the Nasa, Awá and Wayúu, were the most severely affected by the murders of their members during the year; there are also reports of victims among the Zenú, Guayabero, Pasto, Sikuani, Tukano, Embera, Guambiano, Pijao and U’wa peoples.
  The murders occurring in 2010 add to the high number of indigenous individuals who have lost their lives in the context of the armed conflict during the last decade.  According to ONIC figures, between 2002 and 2009, more than 1,400 killings of members of Colombian indigenous peoples have occurred.

137. The Commission's attention was brought to various murders of leaders and traditional chiefs during 2010.  Thus, on February 23, Andrés Fernando Muelas, leader and educator of the Nasa people was murdered.  He was coordinating an educational program for young people and adults of the North Cauca Association of Indigenous Councils.  On July 27, the Wayúu leader and human rights defender, Luis Alfredo Socarrás Pimienta, was murdered by a hit man.  On August 13, the U’wa leader, Carmen Elisa Mora, who was in forced displacement, was murdered by unknown individuals.  She was the coordinator of the office for indigenous affairs of the municipal council of Saravena (Arauca).  On August 14, the leader of the Sikuani people, Jaime Reyes, who was in forced displacement, was murdered.  On August 26 following, the leader and councilor of the Pasto people, Ramiro Inampues and his wife, were kidnapped and murdered by unknown individuals.  On October 14 the indigenous leader, journalist and secretary of the Indigenous Town Council of the López Adentro reserve, Department of Cauca, Rodolfo Maya Aricape, was murdered by hit men.  On December 5, Ariel Antonio Taba Morales of the Embera-Chamí people and president of the Fruit Growers Association of the Nuestra Señora Candelaria de la Montaña reserve in Ríosucio (Caldas), was murdered by masked men.  These murders were committed for political motives connected with the armed conflict.

138. The IACHR, when expressing its shock at these heinous crimes through different press releases,
 emphasized that the attacks against leaders and indigenous chiefs sever the cohesion of the peoples, and affects not only the direct individual victims of the violence, but the indigenous societies as a whole, given the vital function which the leaders and traditional chiefs play and their central role in the defense, preservation and handing down of their ancestral culture; thus, considering these murders to be grave individual and collective human rights violations protected by the International Law of Human Rights and International Humanitarian Law, the IACHR urged the State of Colombia to strive to investigate the crimes, bring to justice and punish the perpetrators and the masterminds, and provide protection and security for the country's indigenous leaders and chiefs.

139. Throughout 2010, there were continuous reports of threats against leaders, ancestral chiefs, human rights defenders and individual members of Colombian indigenous peoples, made by illegal armed groups who accuse these leaders of collaborating with one of the parties in the armed conflict.  For example, numerous organizations complained that in April 2010, various chiefs, leaders and members of the Guambiano (Misak) people, in the Department of Cauca, were declared to be military targets in leaflets and threatening emails originating from a paramilitary group, and signed by the AUC.
  Then in May 2010, the Caldas Indigenous Regional Council, the leaders and organizations belonging to the Embera-Chamí people complained of having been the victims of a threat issued by the paramilitary group Aguilas Negras, declaring them to be a military target.
  There was also a report made public that a leader of the Embera-Katío people of the Alto Sinú, and daughter of the disappeared leader Kimy Pernía, received threatening telephone calls in July 2010 from an unknown individual calling himself the leader of "the Red Faces".
  There is no information as to the protective actions undertaken by the State of Colombia to safeguard these individuals from the clear danger raised by these threats.

140. Equally, the IACHR was informed about the continuing identification of indigenous leaders, chiefs and individuals as collaborators with some of the parties in the armed conflict - a situation that causes an immediate risk for the individuals, their families and entire communities, and - as the Constitution Court pointed out - are the direct cause of the multiple crimes such as killings, disappearances or forced displacements.  Thus, for example, on July 7, 2010, the High Councils of the Embera Katío people in Alto Sinú complained that at a session of the Mixed Commission taking place in June 2010, a high-ranking military commander publically stated that community members, including its chiefs, were guerilla collaborators - an indication that generates a clear danger for the life and personal integrity of those concerned.

141. Some indigenous communities in Colombia have been the victims of confrontations between armed groups and the security forces, as occurred on January 30, 2010, with the Alto Guayabal-Coredocito community of the Embera people in the Uradá Jiguamiandó reserve, Department of Chocó.  There the National Army undertook a machine gun attack and bombardment, which hit a family house, wounding three indigenous adults and two children; one of the adults affected was left a paraplegic as a result of the injuries suffered.  On February 25, the IACHR adopted precautionary measures to protect the life and personal integrity of the 87 families belonging to the community.
  Afterwards, the IACHR was told of confrontations, skirmishes and bombardments on the October 14 and 26, and November 3 and 5, between the Army and irregular armed groups on the territory of the Chinguirito Mira reserve and of the La Hondita community, Awá people in the Department of Nariño.  It was also told of the death on November 14, of a member of the people and the serious injuries suffered by another three, including a pregnant woman.

142. Numerous indigenous communities in the country have been affected by the presence of anti-personnel mines on their lands.  On December 2, 2010, the Association of Indigenous Councils of Wounaan, Embera Dobida, Katío, Chamí and Tule in the Department of Chocó - OREWA pointed out in a public communiqué,
 that numerous indigenous communities in Chocó were currently at risk because of the high number of anti-personnel mines on their territory, planted by illegal armed groups - guerillas or paramilitaries, in both cases with links to drug-trafficking.  The mining of ancestral lands has led to situations of confinement, has placed limits on the basis activities for sustenance, such as hunting, fishing and food gathering; the main result being the critical situation of malnutrition among its members.
  The most recent case was when a contingent of FARC guerillas conducted a raid into the indigenous community of Arquía, of the Tule people, on November 20, 2010.  They spent the night in the school, remained there all the next day, and afterwards laid anti-personnel mines on the path linking the community with the Unguía municipality.  Thus the community was intimidated and through fear of the mines have seen free movement on their lands blocked.  There were reports that after the public complaints issued by the community, the National Government sent a commission of the security forces to undertake mine clearance, which, however has only been partial.

143. Throughout the course of 2010, other indigenous communities have remained trapped in situations of confinement and terror, caused by different and complex manifestations of the armed conflict.  Thus a Risk Report of the Ombudsman's - Early Warning System, informed of the situation of the Eyákera indigenous community of the Embera people, in the Unguía Municipality, Department of Chocó.  They were affected by a FARC guerilla raid on October 26, 2010, who inspected the community and sought refuge from pursuit by the National Army; as the Ombudsman points out, "after this episode and as a response to the army offensive in the area, the guerillas increased the laying of anti-personnel mines and improvised explosive devices to contain the Army's advance and to monitor the temporary and illegal encampments set up in the border region with the Republic of Panama."  At the same time, this community has been affected by the criminal acts of certified illegal armed groups after the demobilization of the AUC, calling themselves "The Urabeños", who - according to the Ombudsman - "exert pressure on the traditional chiefs, leaders and members of the Embera people of the Eyákira community, to drop their land restitution claims to demand title deeds to their reservation, to allow them to sow illegal crops on ancestral lands, and to permit the transit of members of the illegal group through the area.  Similarly, there have been illegal recruitment and deployment campaigns of children, adolescents and young people from different Embera communities in the Unguía Municipality."
  The community has been affected by the presence of illicit crops in the area, and by the controls exercised by the armed actors on the movement of persons, foodstuffs and basic subsistence materials.  As a result of this complex situation, the Eyákera community is intimidated, confined and lacks effective protection by the State authorities.  As such, they are in great danger of forced displacement.

144. In a communiqué published in August 2010, the Colombian Office of the United Nations High Commissioner for Human Rights expressed concern, inter alia, for the indigenous communities exposed to restrictions on mobility and in conditions of confinement, and explained that "the laying of mines by illegal armed groups, the expansion of armed confrontations on their land as well as the arbitrary blockades on the free circulation of persons and goods by the armed actors, are among the main causes generating the isolation of indigenous communities.  In this sense, the controls on movement in order to reach subsistence crops, for consumption and barter, cause a stoppage in the supply of foodstuffs for up to two weeks, endangering the secure supply of food and the nutritional condition of the indigenous population, especially small children, pregnant and breast-feeding mothers."

145. The members of the indigenous peoples have also been innocent victims caught up in the cross-fire between armed actors and the security forces, especially in the Cauca Department.  On May 11, 2010, a five-year old boy, Juan Pablo Chicangana, died and his mother, Councilwoman Luz Marina Patiño, was seriously injured by a grenade thrown by a FARC guerilla member at the Police station in the lower district of Siberia, Caldono Municipality, Cauca Department, and which landed in an Internet cafe.
  On November 17, 2010, during an armed confrontation between the security forces and FARC guerillas in the middle of the civilian population in Toribío, Cauca Department, an indigenous Nasa woman, Rosa María Escue Inseca, was killed and five other individuals were injured, including a five-year old girl; a police officer was also killed and two others suffered serious injuries.
  Other incidents took place in the department on February 25, when a police patrol was attacked by FARC guerillas on the al Huila highway, which crosses the indigenous Kokonuko's land, in the Puracé Municipality.  Two officers were killed and five remained wounded; and on February 20, where fierce confrontations took place between the security forces and the FARC in the town centers and outskirts in the Caldono, Jambaló and Cajibío townships, all with high indigenous populations;
 these confrontations caused, inter alia, the temporary forced displacement of 520 members of the indigenous Nasa people to the El Gualo area, where they encamped in the "Gualo Mixed Rural Center" and complained to the Ombudsman - among other things - about the "killing of livestock by the fighters, damage to their homes, and the presence in their area of live 'homemade mortar bombs' which must be defused so that they are able to return home."

146. The confrontations in 2010 between the security forces and the illegal armed groups have also caused the confinement of entire communities within their territory, with the ensuing danger of forced displacement.  This occurred in the indigenous Jiw or Guayabero Community of the Mocuare Reserve, located along the Guaviare river in the Meta and Guaviare Departments, comprising 150 individuals - among them 75 boys and girls - who up to the end of August had been confined and in great danger of displacement, due to the presence on their lands of a FARC brigade that had been conducting confrontations with the Army.  This danger was the reason for the visit of a Humanitarian Commission including the Ombudsman and the Office if the United Nations High Commissioner for Refugees (UNHCR) on August 30, 2010, in order to provide them with food, medical attention and an escort, and to prepare a contingency plan.  On many occasions, the Ombudsman has complained of the danger of forced displacement of the Guayabero village, as a result of the confinement, forced recruitment, the mining of land and the selective murders of leaders and community members.

147. During 2010, there were also signs of the consequences for the indigenous communities of the indiscriminate effects of the aerial fumigation of illegal crops by the National Government.  According to the complaints of the indigenous chiefs of the Eperara-Siapidaara people, on March 16, 2010, between 11:00 am and 1:00 pm, various Anti-Narcotics Police aircraft fumigated the communal orchards and fields of the women of the Eperara-Siapidaara de Joaquincito reserve, in the Río Naya, of the lower district of Puerto Merizalde, Buenaventura Municipality (Valle Department).  These same fumigations also affected fields belonging to neighboring Afro-descendant communities, including the joint agro-ecological project of both women's groups, causing damage to their subsistence crops and to the area's particularly rich and delicate ecosystem.
  To date there is no available information with regards to initiaves or proceedings destined to redress the damage.

148. The main consequence of the severe impact of the armed conflict on the indigenous peoples, is the forced displacement of families and entire communities, the scale of which has already been described by the IACHR in previous annual reports.  According to ONIC's information, between 2002 and 2009, the forced displacement of approximately 74,000 indigenous people was recorded.
  Forced displacement directly affects the very existence of the indigenous peoples, since it severs the fundamental relationship these maintain with their lands, both in terms of their physical survival - since they derive material subsistence from this land - as well as their cultural survival - to the extent that their culture is inextricably linked to their ancestral land.
  During 2010, forced displacements of the indigenous population continued to occur.  Thus, as a consequence of a confrontation between the Marine Infantry and the FARC on January 31, there were reports that 300 members of the Eperara-Siapidaara indigenous people were displaced to the Boca de Víbora community, near to Bocas de Satinga in the municipal capital of Olaya Herrera, Nariño Department, originating in the La Tórtula, Casa Grande and Robles farmsteads, and equally driven on by multiple targeted killings committed by illegal armed groups in the area.
  After this, on November 2, in the Department of Chocó, the indigenous Chigorodó Membá community, comprising 54 individuals - among them 18 children - were forcibly displaced to Puerto Meluk by threats to their leaders and educators by illegal armed groups (paramilitaries).  These persons were in dire conditions, since the receiving community lacks adequate infrastructure to house the victims of displacement.  As a result, the new families in the community are currently living in overcrowded conditions in a mill, without news of any State actions designed to protect their rights.

149. The IACHR has become aware of the current situation of certain indigenous communities that were displaced from their ancestral lands almost three years ago, and at present continue to be displaced due to the impossibility of returning, without any State assistance that they are entitled to.  Thus, for example, information has been received on the communities of the reserves in Caño Claro, La Esperanza, Pueblo Makaguán, Iguanito, and Pueblo Sikuani, that were driven off their territories by FARC and ELN guerillas on January and April 2008, and who are currently settled in the Parreros reserve, in the lower district of Betoyes, in the Tame municipality, Arauca Department.  These three communities currently experience extreme living conditions, since forced displacement has prevented them from performing their traditional hunting, planting and gathering practices on their lands, from which their derive their livelihood.  As a consequence, they have no access to food and must bear hunger every day, which, in turn, causes serious anemic conditions, malnutrition and other health problems, particularly among the children.  They also live in extreme conditions of health and cleanliness, since they do not have access to safe drinking water or basic sanitation, which in conjunction with bad handling of solid waste, has produced high levels of childhood illnesses, parasites and other digestive diseases.  As ASCADITAR reported, in October 2010, a group of community delegates moved back to their ancestral lands to examine the possibility of returning.  They were met there by the FARC, and were warned that the land had been mined, and their lives would be endangered if they returned.
  The human rights violations perpetrated against these communities and their members is comprehensive, profound and concerning; the IACHR urges the State of Colombia to immediately arrange for the resettlement of these communities in freely chosen, secure, dignified conditions, pursuant to its international obligations in this area.

150. The armed conflict has also affected those defending the human rights of the indigenous peoples in Colombia.  On August 18, two advisors, aged 23 and 30, of the Association of Eperara-Siapidaara Indigenous Councils of Nariño (ACIESNA) were kidnapped by armed men apparently belonging to an emerging paramilitary group, as they were travelling in a passenger boat from Tumaco to El Charco, in the sector known as Salahonda, in the Francisco Pizarro Municipality, Nariño Department.  Both were involved in training program work with members of the Eperara-Siapidaara community in the Department.  To date there is no news as to measures to secure the release of these two human rights defenders.

4.
The Situation of Indigenous Women

151. Colombian indigenous women are subject to a situation of multiple discrimination due to their gender and ethnicity, making them highly vulnerable to the impact of the armed conflict, forced displacement, poverty and structural marginalization.  The Colombian Constitutional Court recognized several signs of this situation in its Order 092 of 2008, where it instructed the National Government, inter alia, to create and implement a Protection Program for Displaced Indigenous Women.  To date, more than two years after the Order was issued, this program has not been created.

152. One of the most disturbing signs of the impact of the armed conflict on indigenous women is sexual violence, described in detail in the Constitutional Court's Order 092, and employed by all the parties in the conflict as a weapon of war.
  Rape, sexual assaults, forced prostitution, sexual slavery and seductions as a war tactic severely impact indigenous women, who are particularly exposed to the crimes perpetrated by armed groups in a context of multiple discrimination.  During 2010, the IACHR continued to receive information on acts of sexual violence committed against indigenous women in various parts of the country: for example, there was a report that in November 2009, a girl of the Wiwa people had been raped by a soldier of the National Army in San Juan del Cesar (La Guajira)
.  In the specific hearing held on this matter in October 2010 on the situation of indigenous peoples' human rights in Colombia, the ONIC reported three cases of sexual violence against indigenous women in the context of the armed conflict during 2010.  In August 2010, the United Nations System in Colombia stated its concern in a public statement for the ongoing sexual crimes perpetrated against indigenous women in the context of the internal armed conflict.
  The State informed that the Directorate of Indigenous, Minority and Roma Affairs of the Ministry of the Interior and Justice has carried out a number of activities to facilitate the design of a protection program for displaced indigenous women.

5.
Precarious Compliance with Protective Orders Issued by the Constitutional Court
153. In its Order 004 of 2009, the Constitutional Court described the State's response to the impact of the armed conflict in terms of forced displacement as a purely formal reaction, consisting in the adoption of legislation and policy documents with uncertain practical effects.  Therefore, it ordered the Government to create the necessary public policy instruments to protect the indigenous peoples faced by these dangers, specifically, a Program Guaranteeing the Rights of Indigenous Peoples Affected by the Armed Conflict and Forced Displacement, applicable to all the indigenous peoples in the country, and 34 Ethnic Safeguard Plans for the same number of specified peoples that the Court considered to be in particular danger.

154. At the special hearing held in October 2010 on the situation of the indigenous people's human rights in Colombia, the Government stated that in order to comply with the Constitutional Court's order to create a Program Guaranteeing the Rights of Indigenous Peoples Affected by the Armed Conflict and Forced Displacement, it had started a process of coordination with indigenous organizations, through two permanent coordination tables, consisting of a series of regional and national meetings arranged with the indigenous peoples
.  As regards the Ethnic Safeguard Plans, it explained that the coordination table had agreed that they would be created once the design and implementation of the Program of Guarantees
 was completed.  Notwithstanding this, the Government informed that it had started liaising
 with the Awá, Totoró, Yanacona, Cofán, Nasa, Betoyes, Siona, Eperara-Siapidaara, Chimila, Yukpa, Coreguaje, Embera Chamí Guambiano, Zenú and Kichwa peoples.

155. The IACHR recognizes the value of this process of coordination, but at the same time expresses concern at the fact that almost two years after issuing the 004 Order of 2009, there is still no Program Guaranteeing the Rights of Indigenous Peoples Affected by the Armed Conflict and Forced Displacement, nor an Ethnic Safeguard Plan, whilst serious violations of the human rights of the indigenous peoples of Colombia continue to be committed.  The IACHR encourages the Colombian Government to redouble its efforts to create and implement, in a prompt and effective manner, these public policy instruments that, once implemented, may provide adequate tools to safeguard the indigenous population from violence and its link to human rights violations that continued afflicting indigenous populations during 2010.

6.
Situation of the Territories: Mega-projects and Prior Consultation
156. The legally recognized indigenous lands encompass almost one third of the territory of Colombia.  This generally recognized fact reflects the irrefutable advance in the protection of the rights of the indigenous populations of the country by the State, since access to ancestral territories is key for the exercise of their other individual and collective human rights.
  At the same time, territory has been one of the factors causing indigenous peoples to be disproportionately victimized by the country's armed conflict.

157. Equally, there are numerous requests for title, territorial and boundary requests that at present remain unresolved by the government authorities - according to ONIC reports there are more than 500 claims pending resolution,
 a figure confirmed by the State in a special hearing which took place at the IACHR in October 2010.

158. On the other hand, the indigenous organizations have shown concern at the statements of the Colombian Institute for Rural Development (INCODER) and of the Agustín Codazzi Geographical Institute (IGAC) in 2009, to the effect that they would not henceforth recognize the territorial property titles of colonial and republican origin that, for numerous communities and peoples, constitute the only legal instrument proving ownership over their land- a retrograde measure contrary to the previous course of action of the Colombian State itself to the effect of recognizing property titles over the reservations.
  In its observations the State highlighted Decree 441 of 2010, implementing Article 85 of Law 160 of 1994.  This Decree orders INCODER “to restructure the colonial reservations after the clarification on the validity of the deeds and on the lands occupied individually or collectively and the lands acquired for, and donated to, the community by the Colombian Institute for Agrarian Reform -INCORA- or other entities”, by December 31, 2012, at the latest.

159. In the special hearing held in October 2010 on the situation of human rights of indigenous peoples in Colombia, the State explained that it was not a question of ignoring the colonial era reservations, but that there are some doubts as to the titles and the scope of the corresponding rights.  It explained that for a long time there have been settled non-indigenous populations on some lands, given that they are ancient reservations; and indicated that in 2010 it had adopted a directive to clarify the situation of titles and the corresponding lands, in order to leave them unencumbered and totally clear.  In this respect the Government stated that this directive must be interpreted in accordance with ILO Convention 169 and Law 21 of 1991, in the sense that given that these activities directly affect indigenous peoples the measures adopted must be consulted with them.
  The IACHR reminds the State of Colombia that in conformity with its international obligations under the American Convention on Human Rights and the American Declaration of the Rights and Duties of Man, any process for the clarification of land titles should be carried out with the full participation and agreement of the peoples and communities affected as a whole when taking any decision which might affect their rights,
 without adopting regressive measures, or which might reduce the current scope of the territorial rights of the indigenous peoples.

160. The indigenous peoples of Colombia have complained before various international instances that among the risk factors that currently threaten their physical and cultural existence are the infrastructural and economic exploitation projects that are being planned and implemented within their territories, without due respect for their individual and collective rights, and in certain cases accompanied by violence by armed groups.

161. As the Constitutional Court has explained, the development of infrastructure megaprojects or large-scale exploitation of the natural resources has been linked, in various cases, to the violence committed against the indigenous communities by armed groups participating in the conflict.
  In this sense, the Court has described the development of economic activities on indigenous territories as one of the socio-economic and territorial processes connected with the armed conflict that have a disproportionate impact on the indigenous population; and explained in this respect that in various cases, the armed actors interested in the development of economic exploitation or infrastructural megaprojects on indigenous lands have employed violence strategically against the indigenous peoples, in order to silence their opposition and seize their lands.
  In August 2010, the United Nations System in Colombia requested the State "to adopt special precautionary measures to protect the integrity and right to life of the indigenous leaders participating in consultations on economic projects and defending the indigenous territory in consultation processes held in municipalities identified by the Ombudsman’s Early Warning System (SAT) as facing an elevated risk of violence."
  The State informed the IACHR that regarding previous consultations on projects with communities in municipalities with early warning systems, "the previous consultation group of the Ministry of the Interior and Justice has identified the projects with a view to fulfilling the role of guarantor of the fundamental right of prior consultation and through the same channel coordinate the inter-institutional guarantee and protection of the rights to life, liberty, security, and integrity of the ethnic groups that inhabit those areas.”

162. As concerns the infrastructure projects, it is known that Colombia plans to construct or has started the construction work on a number of large-scale ventures, such as hydroelectric dams, ports or irrigation zones.  In addition, it has become involved in infrastructural integration processes in Latin America, such as the Integration Initiative of the South American Regional Infrastructure (IIRSA).  Multiple far-reaching infrastructure projects will be built on indigenous territories, or will impact on them directly; such is the case, for example, of the Los Bezotes Dam, the Río Ranchería Reservoir and the Brisa Multipurpose Port, which will profoundly affect the lands of the indigenous Arhuaco, Kogui, Wiwa and Kankuamo peoples of the Sierra Nevada of Santa Marta, and the Wayúu, of la Guajira.

163. The exploration initiatives and mineral
 and hydrocarbon
 mining operations adopted by the National Government have also caused great concern among the indigenous peoples, since they will affect many ancestral lands.  Among the foreseeable effects of these projects are profound ecological degradation, damage to or destruction of sacred sites, the influx of non-indigenous actors onto the territories, and the impact on the social organization structures of the respective peoples
.

164. One of the areas of greatest concern for the indigenous peoples of the country has been the prior consultation procedures.  Even though Colombia has a relatively sophisticated regulatory framework in this area
, according to the ONIC, "consultation has been turned into a constant political and cultural struggle for some peoples, and the main cause of conflict and divisions within the organizations."  Indigenous peoples have often reiterated and made public their complaints that the Government merely views prior consultations as formal procedures to be exhausted in order to push through investment and development projects or mining concessions within ancestral lands, without giving substantive consideration to the positions of the peoples and communities affected, even when the latter demonstrate their opposition to the project under consultation.  In addition, Colombian indigenous peoples have complained that during the prior consultation processes, the concessionaries or the companies hoping to obtain a concession exert themselves in order to gain the goodwill of community members by offering small handouts or material inducements, therefore taking advantage of their basic needs and the neglect by the State.

165. In 2010, the Constitutional Court decided to suspend operations on the Mandé Norte mining project that would have affected an area of great spiritual significance for the Embera people, affecting more than eleven communities of the Río Murindó and Uradá Jiguamiandó reserves, since there had been no prior consultation processes in accordance with the State of Colombia's international and constitutional obligations.
  The IACHR was informed that the Government contested the validity of this decision before the full Court, and a decision on this appeal is pending
.  The IACHR recalls that under the Inter-American Human Rights instruments, investment or development plans or projects or concessions for mining natural resources on indigenous land that (i) are large-scale and (ii) might cause a profound impact on the living conditions of the communities or peoples affected, not only require prior consultation in good faith, in an informed and culturally adequate way, but also require the consent of the respective indigenous peoples.

166. In terms of the right to land, continued and worsening territorial disputes have also been reported between indigenous peoples and communities and settlers or other non-indigenous individuals interested in seizing their ancestral lands.  The State has failed to respond actively and to protect the indigenous peoples from acts of violence aimed at driving them off their lands.  Thus, for example, there was a complaint about a skirmish occurring between various settlers and indigenous people on October 9, 2010, on the Yukpa people's Iroka Reserve, in the Serranía del Perijá, Cesar Department.  As a consequence of this, the Yukpa leader, Isaías Montes, was killed with a machete and the indigenous Omar Franco and Juan García, among others, were seriously injured.
  The IACHR emphasizes that indigenous peoples have the right to be protected by the State from attack by third parties, especially when these attacks occur in the context of conflicts for ancestral lands.
  In cases such as this, the State authorities have the duty to (i) prevent these conflicts from occurring, (ii) protect the indigenous communities from violent attack, and (iii) effectively investigate and punish the perpetrators.

167. The protection of the right to property over land under Article 21 of the American Convention, has particular importance for indigenous peoples, since the guarantee of the right to territorial property is a fundamental platform for the development of the indigenous communities' culture, spiritual life, integrity and economic survival.
  It constitutes a prerequisite for the rights to live in conditions of dignity, to food, to water, to health,
 to honor and dignity, and to free movement and residence.
  For the IACHR "the protection of the right to property of indigenous peoples over their ancestral lands is a matter of special importance, since its effective enjoyment involves not only protecting an economic entity but the protection of the human rights of a collective who bases its economic, social and cultural development in relation to its land."
  The Inter-American Court, in turn, has underlined the fact that territorial rights of indigenous peoples are related to "the collective right to survival as an organized people, controlling their environment as a necessary condition for their cultural growth, for their own development and for realizing their life goals."
  The IACHR calls upon the State of Colombia to redouble its efforts to protect the effective enjoyment of indigenous peoples of their right to land, as a first step to ensure their fundamental rights in the context of the internal armed conflict.

7.
The Socio-Economic Situation

168. The socio-economic situation of indigenous peoples in Colombia is extremely serious.  According to figures published by ONIC, based on information of the DANE and the University of Los Andes, 63% of the indigenous population live below the poverty line, and 47.6% below the extreme poverty line.

169. One of the most serious consequences of poverty is the high incidence of infant malnutrition among the indigenous communities, condemned by the IACHR in its recent annual reports.  The ONIC has reported, for example, that among the children of the Guayabero (Jiw) people, the level of long-term malnutrition is at 83.5%;
 it has also reported that during 2009, "the cases of the deaths due to malnutrition of indigenous children in the peoples of Emberá Katío (Chocó), Wiwa (Guajira), Yukpa (Cesar), Wayúu (Guajira) were made public, as well as cases of severe malnutrition in the Awá and Eperara Siapidaara peoples in Nariño";
 it has also complained that during the current year in the Kankuamo people, 12.% of the reserve's infant population aged between 0 and 6 years are suffering from chronic grade II malnutrition, 6.22% from chronic grade III malnutrition, and 19% are at serious risk of malnutrition.
  Chief among the factors threatening the nutritional security of the indigenous peoples is the armed conflict - in particular by the restrictions imposed by the armed participants on traditional subsistence activities, on the movement of foodstuffs to and from the communities, by stealing the means of subsistence belonging to the indigenous peoples, or by the effects of the State's indiscriminate spraying of their subsistence crops.

170. The health conditions of the indigenous peoples of Colombia are also of concern.  Figures from the Ministry for Social Protection indicate that in 2009, 67.5% of the indigenous population was linked into the social health system, that is, 32.4% were lacking coverage; this figure is much higher than the non-indigenous population outside the system.  On the other hand, there are serious geographical barriers to the efficient provision of health services, since in various regions of the country indigenous peoples have to move huge distances, travelling for hours or days, in order to reach clinics; consequently, in reality they do not have access to the system, much less for emergency cases.  Although the State has initiated promotional health campaigns among the communities, these have been specific and intermittent initiatives.  The United Nations Special Rapporteur, James Anaya, in his report on his visit to the country published in 2010 emphasized the seriousness of the health situation.

171. The precarious conditions of access to the health system, combined with the circumstances of poverty and malnutrition, constitute an alarming picture of levels of sickness and infant mortality among the indigenous communities of the country.  In June 2010, the Association of Indigenous Councils of Embera, Wounaan, Katío, Chamí and Tule in the Department of Chocó complained in a public communiqué, that the number of infant deaths in their communities had increased, and specifically that an undiagnosed epidemic had cost the lives of more than ten children in a single month.

172. The IACHR emphasizes that the international law of human rights obliges the OAS Member States to respect, guarantee and promote the effective enjoyment of the right to life in conditions of dignity, laid down in Article 4 of the American Convention on Human Rights, and in Article I of the American Declaration of the Rights and Duties of Man.  This basic right, which belongs to all the members of the indigenous peoples, means that the State of Colombia has, inter-alia, the three-fold duty to (i) adopt special measures to ensure dignified living conditions for these people, (ii) abstain from creating conditions which impede access to basic conditions of food, water, health, and shelter, and (iii) in the case of at-risk peoples already exposed to vulnerable conditions due to their poverty, adopt positive measures as a priority to satisfy the minimum requirements for a dignified existence.  In the case of indigenous peoples, communities, and individuals compliance with this three-fold duty must take place giving due consideration to their ancestral cultures and taking into account the special relationship linking indigenous peoples with their land and its natural resources.

B.
Afro-descendent and Raizal Communities and Councils

173. On March 29, 2009, the IACHR approved the "Preliminary Observations on the Rights of Afro-descendents and against Racial Discrimination after the Special Rapporteur's visit to the Republic of Colombia."  In this document, the IACHR pointed out "ongoing acts of violence against [mainly afro-descendent] civilians through massacres, selective executions, forced disappearances, injuries to their physical integrity, sexual abuse, acts of harassment and forced displacement."

1.
Socio-Economic Situación and the Differential Impact of the Internal Armed Conflict 

174. Ten years ago, when the IACHR addressed the situation of the Afro-Colombian population in its "Third Report on the Human Rights Situation in Colombia", it concluded that "the general view is correct that the fear and violence generated by the warring factions in Colombia has particularly impacted upon those Colombians who live in conditions of extreme poverty, of whom a disproportionate number are black."
  

175. On May 10, 2010, the Government issued a CONPES document creating a policy to promote equal opportunities for the black, Afro-Colombian, Palenquero and Raizal populations, with recommendations made to each one of the entities making up CONPES.  In accordance with this document, it is important to launch affirmative actions permitting the exercise and enjoyment of the individual and collective rights of these populations.  In this sense, the document emphasizes that the established policy seeks to implement solutions to generate access to opportunities for sustainable human development, and reduce the gulf in living conditions of the Afro-Colombian population compared with the rest of the country's inhabitants.
 
176. Notwithstanding the above, the Commission observes that in the last ten years the situation has not improved and the Afro-Colombians continue to be victims of "massacres, selective executions, disappearances, torture, cruel and inhuman treatment, sexual abuse, acts of harassment and threats by armed actors in the conflict."
  In addition, community council leaders who have filed claims requesting the title deeds certifying the collective ownership of the lands of these communities, and who have opposed the armed groups, have been the targets of selective assassinations, acts of violence and harassment.
  As a result the IACHR has referred year after year to the serious situation affecting Afro-Colombians, especially with regards to their rights to life and personal integrity, particularly the leaders of the Afro-descendent community in Colombia.

177. Similarly, other international human rights organizations have recently confirmed the same problems and expressed their concern about them.  For example, the Committee for the Elimination of Racial Discrimination (CERD), during is 75th period of sessions held between August 3 to 28, 2009, when examining the periodic reports Nos. 10 to 14 on Colombia, indicated that one of the factors besetting and/or hampering the application of the International Convention for the Elimination of All Forms of Racial Discrimination in Colombia, is the situation of violence generated by the armed groups, in the context of the armed conflict.  Its principal victim is the civilian population, in particular Afro-Colombians.
  In addition, the CERD expressed special concern "for the ongoing grave violations of human rights committed against Afro-Colombians [...], such as killings, extrajudicial executions, recruitments and forced displacements";
 as well as "the large number of ongoing mass and individual displacements and of the disproportionately high and ever greater number of Afro-Colombians [...] among the displaced."

178. In addition, in February 2010, the United Nations Independent Expert of Questions of Minorities, Gay McDougal, undertook an official in loco visit to Colombia, focusing on communities identified as Afro-Colombian, Black, Raizal and Palenquero.  In the Preliminary Conclusions,
 the Independent Expert indicated as an emerging challenge confronting the Afro-Colombian communities "the violence at the hands of various types of armed actors, the ongoing struggle for their lands and territory, forced displacement, the impact of agro-industry, the interests of loggers and miners and the "mega-projects" aimed at economic development and the exploitation of human resources."
  In addition, the Independent Expert stressed that the displacement of Afro-Colombian communities is a pressing problem, since "despite the concession of collective title to 90% of the ancestral land of Afro-Colombians, many communities are being displaced."

179. In effect, the Independent Expert observed that the Afro-descendent communities "remain today in the middle of the danger,"
 since the Afro-Colombians' lands have strategic value for the guerrillas, former paramilitaries and other armed groups.
  Hence the foregoing has been the cause of killings, and threats against Afro-descendent community leaders, and has caused the ongoing violence "in the form of selective murders [of Afro-descendent leaders], disappearances, intimidation, continuous displacement and banishment."
  Lastly, as indicated by the IACHR in its 2006 Report on "Women Facing Violence and Discrimination From the Armed Conflict in Colombia",
 the Independent Expert has also called for "urgent answers that recognize the impact of violence and displacement on women, and to encourage conditions of security, dignity and justice for them",
 in view of the fact that the impact of murders, disappearances and the displacement of Afro-descendent men has required the women to assume "leadership roles in their communities [showing] a remarkable capacity for fortitude and resistance."

180. In line with the foregoing considerations, during 2010, the IACHR continued to receive information from different sources on the grave humanitarian crisis afflicting the Afro-Colombian population, in particular its leaders and members of community councils who exercise leadership in the claims, defense and protection of the Afro-Colombians' human rights, especially their rights relating to their territory, local natural resources and their right to autonomy and cultural identity.

181. In effect, in the Risk Report No. 031 of December 31, 2009, the Early Warning System of the Ombudsman referred to the risk to life, liberty and integrity of the civilian population of Riosucio, Carmen del Darién and Belén de Bajirá, as a consequence of the acts of violence perpetrated by illegal armed groups in the collective lands, especially by the inhabitants of Nueva Esperanza and Pueblo Nuevo in Jiguamiandó; in Caño Manso, Caracolí, Camelias, Cetino, Andalucía and Caño Claro in Curvaradó; as well as the chiefs of the La Larga Tumaradó Afro-Descendent Community Council, and the members of the board of the Curvaradó and Jiguamiandó Community Councils.
 

182. However, it is important to point out that in 2010, a worrying number of leaders of the Afro-Colombian population have been murdered, which points to "a strategy of persecution and dismantling against the Afro-Colombian ethnic-territorial movement."
  In this sense, the IACHR has also previously concluded that the actions of the armed actors and the economic actors (in many cases allied with the former), who are interested in the collective lands of the Afro-Colombians, frequently cause human rights and international humanitarian law violations with the aim of "causing fear, displacement and unlawful seizure of [Afro-Colombians'] lands."

183. The IACHR has received information on the murders of the Major Community Council leader of Curvaradó, Argénito Díaz Tapias, from bullet wounds fired by a hit man, on January 18, 2010,
 and of members of the Micay and COCOCAUCA Community Council, José Félix Orejuela and Milton Torres, on January 21 and 22, 2010, respectively.
  In this respect the State reported that the Ministry of the Interior and Justice adopted protective measures for López de Micay, a member of the Community Council of Manglares, through the Directorate for Afrodescendant, Raizal and Palenque Community Affairs and the Human Rights Directorate.  The State also informed that in March 2010, the Human Rights Directorate of the Ministry of the Interior granted security measures for COCOCAUCA and the Manglares Community Council consisting of 25 communication devices, eight instances of assistance for temporary relocation and one instance of assistance for river transportation.

184. In addition, according to information received by the Commission in June 2010, between the months of April and May 2010, the persecution against Afro-Colombian leaders intensified through various threats allegedly made by the paramilitary groups "Aguilas Negras" and "Rastrojos (Red Faces)".  According to the information received, the Inner Council of the Aguilas Negras had sent messages stating that 80 Colombian organizations - including AFRODES, among other Afro-Colombian organizations - were considered military targets based on the argument that they had allegedly collaborated with the guerilla groups (FARC and ELN) and were opposed to government policies.
  On May 21, 2010, AFRODES sent a petition to the National Government seeking support in confronting the grave security situation against their lives.

185. In this respect, during 2010, the Commission has received information on the murders of members of Afro-Colombian organizations and their families such as Ricaurte Angulo Valencia's son (AFRODES) on April 17,
 Rogelio Martínez (MOVICE) on May 18
, Estrella Hinestrosa Robayo (ASODES) on May 20
, Alexander Quintero (Association of the Community Action Board of Alto Naya) on May 23
, Horacio Riascos Suárez's son (AFRODES) on June 22
, Jaider Julio (ASHUDEBOL) on June 6
, Rodolfo Flórez (The Better Life Foundation) in July
, Andrés Medina (Colectivo Afrocolombiano Son Bata) on July 3
 and Jair Murillo (AFRODES) on July 17.

186. The IACHR was also informed of the massacre of five people at the Yanzal farmstead in the El Charco Municipality, Nariño Department, in the morning of Friday October 1, 2010, and the mass displacement occurring on October 2 in the rural area of the Santa Bárbara de Iscuandé Municipality after threats, murders and extortion committed by an illegal armed group.  The Defender of the People said of these events "they constitute a grave violation of the fundamental rights to life and the integrity of the civilian population of Afro-descendent communities [...], which, in addition, affects their rights to territorial and cultural autonomy, and to their social organization."

2.
Displacement and situation of the territories
187. The Commission continues to be concerned for the situation of the Jiguamiandó and el Curvaradó Community Councils that are protected by provisional measures issued by the Inter-American Court.  In this respect, the Commission has stressed that the Afro-descendent communities' lands have been the target of illegal occupation in order to be of use in the lucrative business of agro fuels, thereby affecting the area's biodiversity and the means these communities rely on to feed themselves and survive.

188. The said territories are in proceedings for judicial recovery and material restitution of the lands occupied.  With regard to this process, on July 17, 2009, the Constitutional Court issued Order 222 of 2009,
 with the aim of adopting an urgent protective measure to safeguard the fundamental rights of the Caracolí Afro-Colombian community belonging to the Curvaradó community affected by forced displacement in the context of the unconstitutional state of affairs declared in Judgment T-025 of 2004 and in the Order 005 of 2009.
  The precautionary measures consisted of the immediate and indefinite suspension of the judicial eviction notice against members of the said community, issued by the Mixed Circuit Judge of Riosucio, Department of Chocó, as well as the adoption of protective measures for the Caracolí community, to be adopted in coordination with the community in the framework of the provisional measures adopted by the Inter-American Court.  The Constitutional Court recognized these communities as the subject of special constitutional protection by mandate of the Constitution of Colombia and the State of Colombia's international obligations in the area of human rights and International Humanitarian Law.  In this regard, the Commission has received information indicating that the State has failed to comply with the instructions issued by the Constitutional Court in the said Order.

189. In addition, on October 5, 2009, the Contentious Administrative Court of Chocó issued Judgment 0073, ordering the handing back to the Curvaradó Basin Community Council of lands illegally occupied and afterwards reclaimed by the State, a decision that was upheld by the Council of State by a decision issued on April 8, 2010.  This decision ordered the restitution of collective lands to the Jiguamiandó and Curvaradó communities within thirty (30) days.  In this regard, on May 18, 2010, the Constitutional Court issued a mandate in which it reviewed compliance with the instructions in Order 005 of 2009 and concluded that there are breaches and/or delays in compliance.  In addition, it stressed that there is a systematic and permanent violation of the fundamental rights of the Afro-descendent population and that

[w]hile the current state of uncertainty persists as to the presence of the community chiefs, the territorial boundaries and the population census, as well as to the lack of transparency and effectiveness of the material restitution process of the collective lands, and while the division, the campaigns of mutual smearing and the threats continue, any judicial or administrative intervention may only contribute to heightening the tensions and extraordinary risks for the life and personal safety of the population in the Jiguamiandó and Curvaradó communities.

190. From the above, it indicated that compliance with the Council of State's April 8, 2010 Judgment is impossible until such time as the procedures defined in Order 005 are fulfilled and the legal representation of the communities is clarified.  Finally, it stressed that are proven risks for the life and physical integrity of the Jiguamiandó and Curvaradó communities and, in particular, for the community leaders Enrique Petro and Marta Ligia Chaverra, and others who are threatened and require protection.  Finally, the Court issued a series of orders for different public institutions that, according to information received by the Commission, have not yet been implemented to date.
  In this respect, the Commission will continue to observe the fulfillment of the Constitutional Court's orders and of the provisional measures issued by the Inter-American Court in favor of these communities.

191. In its observations the State reported that with the purpose of compliance with the Decision of May 18, 2010, an Inter-institutional Group composed of the Ministry of the Interior and Justice, Social Services, the Ministry of Agriculture and Rural Development, the Ministry of Foreign Affairs, the Presidential Program of Human Rights and the Colombian Institute of Rural Development (INCODER) was established.  This Group moved forward in the design and preparation of a plan of action to comply with judicial decisions in favor of the Jiguamiandó and Curvaradó communities, which “adopt precautionary measures to protect immediately the fundamental rights of the afrocolombian communities of Curvaradó and Jiguamiandó” within the framework of Judgment T-025 of 2004.

192. The State also indicated that this inter-institutional exercise seeks to produce a common strategic plan with the communities and a space for dialogue and trust where the Government presents the communities and its leaders (23 communities of Curvaradó and 11 of Jiguamiandó selected at the suggestion of the Ombudsman's Office) with a time table of action, responsibilities, time limits, specific plans and undertakings established by each one of the participants.

193. Finally the State indicated that the Directorate for Afrodescendant, Raizal and Palenque Community Affairs of the Ministry of the Interior and Justice currently leads the efforts to perform a census of the Communities of the Jiguamiandó and Curvaradó rivers, with the purpose of identifying and  determining the legitimate possession of the collective territory, acknowledged by the Colombian State by Law 70 of 1993 and granted to them in INCODER Resolutions No. 02801 and 02809 of November, 2000.

194. The Commission has repeatedly expressed its concern for the lack of judicial clarification of the majority of the acts of violence affecting the Afro-descendent communities and causing their displacement in the context of the armed conflict.
  In this sense, the IACHR has stressed that "establishing the truth about what happened during the conflict, searching seriously for justice through the determination of the responsibility of the perpetrators vis-à-vis the victims, and the reparation of the damage caused -- far from generating obstacles for the agreements that can lead to peace building -- constitute basic pillars of its strength."
  The Commission repeats its concern and will continue with the follow-up to the situation of the Afro-descendent communities.

Iv.
The SITUATION OF HUMAN RIGHTS DEFENDERS, SOCIAL AND TRADE UNION LEADERS

195. During 2010, the Commission received information on the killings, threats and acts of harassment and violence against human rights defenders, both men and women, as well as criminalizing them in order to obstruct their activities as members of organizations dedicated to the defense of human rights.

196. In short, the Commission has received information
 indicating that between March and October approximately 22 individuals
 dedicated to the defense of human rights were killed.  According to figures of the Human Rights and Humanitarian Law Observatory of the US-Europe-Colombia Coordination Unit, in little over a month - August 17, to September 19, 2010 - four human rights defenders were killed.
  Similarly, it has received information showing that between January 1, and August 30, 2010, the killing of 35 trade unionists were recorded.
  

197. Similarly, the Commission has received information on acts of harassment, threats and violence suffered by members of various civil society organizations that, in some cases, have been marked as targets by paramilitary groups.
  In this regard, the Commission expresses its concern for members of the Corporation for Peace and Social Development (CORPADES) who have become the alleged targets for paramilitary groups.  On January 14, 2010, the IACHR decided to broaden the precautionary measure granted to the members of CORPADES in order to include other beneficiaries who are also members of the said organization.

198. Similarly, the Commission expresses its grave concern for the situation of human rights defenders working on behalf of displaced women, as well as the women in this condition.  In fact, the Commission has observed that during 2010 there were reports of a series of acts harassment, violence, threats and intimidation, which put their work in jeopardy.  On April 8, 2010, the IACHR granted precautionary measures in favor of the SISMA Women's organization and two women participating in a program coordinated by this organization, Tránsito Jurado and María Eugenia González and her young children, who have been the target of threats, harassment and an act of violence, presumably due to their occupation.
  In addition, on March 25, 2010, the IACHR granted precautionary measures in favor of another 14 women leaders of the displaced community in Bogotá, who have been the victims of sexual violence, physical attacks, threats and harassment.  The said measure was amplified on May 6, 2010, in favor of Ana María Perea Incel, member of the Afro Women's Peace Association and participant in round table discussions with the Government of Colombia on the topic of the displaced populations' rights.  She had been threatened on account of her work.

199. The Commission notes that the threats, acts of intimidation and harassment against the human rights defenders originate in the main from an illegal armed group calling themselves Aguilas Negras.
  In this regard, the Commission has received information showing that once the authorities receive complaints about the acts presumably committed by this group, they simply deny their existence and do not take action on the investigations; on the contrary, they proceed to initiate criminal proceedings against the complainants for "making false accusations".
  The State has stressed that it is for the Public Prosecutor to take action against a possible offense, which in practice has taken place whenever there is news of an allegedly false accusation, and when there is no evidence of an illegal activity the Prosecutor can exercise discretion to archive the investigation.

200. The Commission observes that subjecting human rights defenders to criminal investigations lasting several months and which are finally dismissed due to a lack of evidence of involvement, as well as the constant attempts to reopen these procedures, may constitute an obstacle for the defense of human rights when the accusations are aimed at restricting, limiting or hindering the course of action used by human rights defenders to carry out their activities.  The Commission recalls that "the punitive power of the State and its justice apparatus must not be manipulated in order to harass those who dedicate themselves to legitimate activities such as the defense of human rights."

201. The Commission is pleased with the compromise made by the representatives of the State during the 140º Periodo of Sessions of the Commission not to disqualify the work of human rights defenders.  Also, the Commission notes the efforts of the State through its July 15, 2010 Directive No. 012 "Directions to guarantee the right of human rights defenders to exercise their calling", issued by the National Procurator General's Office.  The Commission stresses that the directive recognizes it as "the legal and constitutional duty of all the authorities to respect, encourage and protect the work of human rights defenders"; similarly, it insists that the authorities "refrain from behavior that undermines, disqualifies, harasses or incites harassment or stigma of the work itself of a human rights defender and their organizations."

202. The Commission observes that the Directive also contains a series of provisions designed to facilitate the work of the human rights defenders;
 to investigate the acts committed against them;
 and to urge the authorities to adopt timely, appropriate and effective protective measures in favor of the defenders.
  The Commission considers that these guidelines contribute to the advancement in the compliance with the recommendations in its Report on the Situation of Human Rights Defenders in the Americas.
  The Commission notes that the said Directive may effectively support the work of human rights defenders provided that it is generally known and adequately implemented in the rural, indigenous and afrodescendant territories.  In this regard, the Commission will continue its follow-up on its effectiveness in order that it translates into a real benefit for the work of the defense of human rights.
203. As for the judicial clarification of crimes committed against human rights defenders, the Commission has received information showing that the Prosecutor General's Office has designated a group of prosecutors to follow-up on the issue of human rights defenders, and that to date it is pursuing 69 proceedings related to this theme.
  The Superior Council of the Judiciary has appointed a number of Decongestion Judges, exclusively for the issue of human rights defenders, and the Prosecutor's Office has managed to assign 34 cases, 23 of which have been adjudicated with convictions against 35 persons.
  The State informed that it has trained more than 5,000 officials in their duty to facilitate the work of human rights defenders.
  The State also informed regarding the investigations of crimes committed against members of trade unions, that the Prosecutor's Office currently has 1386 investigations being carried out by 19 Prosecutors belonging to the National Human Rights Unit.  It indicated that these investigations refer to events mainly related to case No. 1787 pending before the ILO
 and that important results have been achieved such as 326 convictions of 429 persons.

204. The Commission welcomes the measures assembled by the State and trusts that they will contribute to eliminating the impunity for crimes against human rights defenders.  In this respect, the Commission recalls "that the most effective means to protect human rights defenders [...] is to investigate in an effective way the acts of violence against them and punish the perpetrators"
 and calls upon the State to undertake exhaustive and independent investigations into the attacks suffered by human rights defenders.

205. The Commission highlights the continuity of the "Protection Program for Human Rights Defenders, Trade Unionists, Journalists and Social Leaders",
 which now covers 10,421 individuals,
 and whose importance has been stressed by the IACHR in its previous reports.  However, the Commission is concerned to note that on many occasions the beneficiaries of the Commission's precautionary measures must repeatedly undergo a "risk demonstration" process in order to receive State protection, even when the IACHR has already determined that they are subject to risk, at the moment of granting precautionary measures.  The State, in its reply of February 25, 2011, noted that studies of risk level do not intend to contest the existence of a risk but stablish its degree
. The State indicated that the above mentioned studies allow following up risk evolution after the implementation of protective measures. It indicated that completion of the Technical Study of Risk level does not imply the absence of measures of preventive protection, which allow the protection of beneficiaries at the time the study was conducted. The State noted that once the Technical Study of Risk level is conducted, this is evaluated within the Regulatory Committee and Risk Assessment (CRER), to determine appropriate protective measures to be implemented, according to the level of risk thrown by the previous study
. The IACHR will continue to follow-up on this situation and reiterates the necessity for continuing to strengthen the protections mechanisms established through these programs, which should be evaluated periodically to determine appropriate protection schemes and should also be made in consultation with the beneficiaries thereof.
206. On May 19, 2010, Decree 1740 established guidelines for the protection policy of persons at extraordinary or extreme risk as a direct consequence, and by reason of their political, public, social and humanitarian activities or functions.
  In this regard, the Commission is concerned with certain provisions of the Decree.  Specifically, what calls the Commission's attention, inter alia, is Article 7.2 of the Decree which establishes that the representatives of the populations targeted by the protection program
 have a special invitee status and may not vote on the decisions to be adopted on their situation in the Regulation and Risk Assessment Committee (CRER), the body having authority to recommend the protection measures considered relevant, and to determine their duration.
  According to information received by the Commission, the above mentioned provision has produced adverse consequences on the implementation of protection measures. The State, in its reply of February 25, 2011, indicates that according to Decree 2788 of 2003, representatives of the Attorney General's Office, the Ombudsman and the Comptroller General of the Republic participated in the CRER with voice but no vote. It notes that they also participated as special guests: the United Nations High Commissioner for Human Rights and four representatives of the populations targeted by the protection program dependant of the Department of Rights Human Interior and of Justice. The State notes that this situation has not been modified in any way by Decree 1740 of 2010
.
207. In this respect, the Commission recalls that in conformity with the standard established in its Report on the Situation of Human Rights Defenders in the Americas, the protection measures "must be agreed upon in consultation with the defenders to guarantee their relevance and to permit them to carry on developing their activities."
  The Commission will continue with its follow-up on the situation of human rights defenders and social leaders, and urges the State to formalize the relevant measures to overcome the continuing challenges to guaranteeing an effective protective mechanism.

208. Also it is noteworthy to mention that the Commission is following up on the current situation of ex Senator Piedad Córdoba who is a beneficiary of precautionary measures of the Commission since 2003.  The measures were issued in order to protect her life and physical integrity.
V.
USE OF INTELLIGENCE TECHNIQUES AGAINST HUMAN RIGHTS DEFENDERS, SOCIAL LEADERS, AND JOURNALISTS

209. In February 2009, it came to light through press information, that the Administrative Department of Security (DAS) had tapped telephone communications of a large number of public figures, among whom were members of the Executive, Legislative and Judicial Branches, members of political parties, human rights defenders and journalists, among others.
  In addition, in July 2009, the Commission received information on the creation within the DAS of a Special Strategic Intelligence Group, known as "G3", whose work was to consist, inter alia, of undertaking intelligence operations on activities linked to cases at the international level and on the international contacts of organizations dedicated to the defense of human rights.

210. Subsequently, the State informed the Commission that "the alleged unlawful intelligence activities pursued by persons linked to the Administrative Department of Security are the subject of judicial proceedings, both criminal and disciplinary, and are being lead by organs independent of the Executive power, with the full support of the national Government."
 

211. As regards the progress of the investigations, according to information in the public domain, on October 1, 2010, the National Procurator General disciplined nine public officials and former public officials, that is Bernado Moreno, former general secretary of the President's Office; Mario Aranguren, former director of the Financial Analysis and Intelligence Unit (UIAF)
; Jorge Noguera
 and María del Pilar Hurtado
, both former DAS directors; José Miguel Narváez
, former DAS deputy director; Carlos Arzayús
, former deputy director of Operations; Fernando Alonso Tabares
, former General director of intelligence; and Jorge Alberto Lagos
, former General director of Counter-Intelligence who were dismissed and disqualified generally from exercising public office.  The sentences of disqualification ranged between 15 and 20 years.
  Andrés Peñate was punished with suspension from exercising public responsibilities for eight months
 for not having complained earlier about the unlawful activities occurring within the DAS, which he was aware of on becoming director of the entity.
212. On the other hand, in a public hearing that took place on September 24, 2010, the Third Assistant Procurator before the Council of State disciplined DAS intelligence officer Blanca Cecilia Rubio on confirming that she was the detective responsible for coordinating the unlawful tracking of Hollman Morris.  According to information in the public domain, Blanca Cecilia Rubio was disciplined by a six-month suspension, and her criminal proceedings with the Public Prosecutor's office are still ongoing.

213. With regards to the criminal investigations, according to information in the public domain, 52 DAS operatives and former DAS operatives are currently under investigation, and 18 indictment decisions have been issued and seven former operatives have confessed to their participation in the unlawful intelligence activities.  In fact, in May 2009, an indictment decision was issued against Jorge Noguera Cotes for the crimes of conspiracy, illegal breaches of communications, unlawful use of transmitting and receiving equipment, abuse of authority, misrepresentation of a public document, destroying, suppressing or concealing of public documents, and procedural fraud.  His case is currently at the trial stage.  In addition, on May 25, 2010, an indictment was issued against Mario Alejandro Aranguren who is in custody.  His case is currently at the trial stage.

214. In addition, according to information in the public domain, the former deputy director of Intelligence Operations Martha Inés Leal
 and detectives Germán Ospina
 and Alba Luz Flórez
 have taken advantage of the Principle of Opportunity, permitting an individual to avoid being tried for all the indicted crimes in return for confessing and becoming a witness against other perpetrators.  William Romero, former deputy director of Human Resources,
 and Gustavo Sierra, former deputy director of the Analysis Office,
 are hoping that their petition to benefit from the Principle of Opportunity is granted.
215. On the other hand, the Commission is aware that Jorge Alberto Lagos, former director General of Counter-Intelligence
 and Fernando Tabares, former director General of Intelligence,
 signed agreements with the Public Prosecutor, in order to obtain a reduction in their sentence in exchange for accepting liability and apologizing to the victims of the unlawful activities.  The agreements were supported by the Due Process Judges and thus the former officials await a public sentencing hearing.  On August 27, 2010, the 14th Criminal Judge of Bogotá accepted Jorge Alberto Lagos' agreement and indicted him with the crimes of aggravated conspiracy, failure to act, abuse of public office and unlawful breach of communications.  According to information in the public domain, the decision was appealed by the Delegate Procurator, who considered that "the scale of the punishment was unclear" and the Bogotá Superior Court upheld the first instance decision.
  In addition, the 14th Judge of Bogotá accepted Fernando Tabares' agreement with the Public Prosecutor.

216. The Commission observes with concern that those under investigation turned to figures such as political asylum in the face of imminent indictment of charges.  In this respect, according to information in the public domain, the indictment of charges against the former DAS director María del Pilar del Hurtado for the crimes of conspiracy, unlawful violation of communications, abuse of authority and falsifying public documents was confirmed on November 26, 2010.  María del Pilar del Hurtado has been in Panama under political asylum since November 19, 2010.
  The Commission will continue the follow-up on the progress of the investigations.

217. On the other hand, on March 5, 2009, Law 1288 of 2009 entered into force, "by means of which rules for strengthening the legal framework permitting organs which carry out intelligence and counterintelligence activities to fulfill their constitutional and legal tasks, and other provisions are adopted."  In its 2009 analysis the Commission showed concern for the lack of mechanisms by which individuals have access to intelligence information kept on them and thereby are able to request its correction or updating or, if necessary, purging of the intelligence archives.
  According to information in the public domain, the Constitutional Court declared the intelligence law unconstitutional because of formal defects, since that piece of legislation ought to have been enacted as a statutory law -in view of the fact that it modified the Constitution and affected fundamental rights such as privacy and habeas data - but, on the contrary, was enacted as an ordinary law.  The Commission will follow-up on the adoption of legislation that takes into account the concerns of various sectors of society regarding, inter alia, the mechanisms for the access, purging and correction of intelligence archives.

218. In its observations the State reported that after a realistic evaluation of the DAS the results of which revealed structural problems, this Department is defining the structure and functioning of a new intelligence agency.  Specifically, draft legislation No. 166 of 2010 (Senate) and 053 of 2010 (Chamber) “by which some ministries are separated, specific extraordinary powers are granted to the President in order to modify the structure of the National Administration, and other provisions are adopted”, was presented by the Minister of the Interior on September 17, 2010.  Article 17 of the bill empowers the President of the Republic to create, suppress, separate and amalgamate administrative departments.  The State alleges that on the basis of this project the current structure of the DAS would be suppressed and a new Administrative Department created with the purpose of operating as a civilian intelligence agency focused on intelligence and strategic and prospective counter-intelligence, and the control of migrations.  The bill is pending approval before the plenary of the Senate.

219. The Commission will follow up on the creation of a new civil intelligence agency, as the State had announced in 2009
; however it expresses its concern in view of the fact that from the information provided by the State, it follows that this agency would replicate the functions of the current DAS.  The IACHR repeats its grave concern regarding the intelligence activities undertaken by State entities and will continue its follow-up on the measures aimed at a judicial clarification of the events, to the establishment of the new intelligence agency and its mandate and to the termination of unlawful activities carried on by State agencies.

VI.
PRESSURES ON THE EXERCISE OF JUDICIAL FUNCTIONS

220. A series of incidents came to light during the last months of 2007 and the years 2008, 2009 and 2010, affecting the work of the higher instance courts, in particular the Criminal Cassation chamber of the Supreme Court of Justice.  These incidents were accompanied by events implying the existence of a risk for assistant justices of the Supreme Court who were involved in the clarification of cases connected with the so-called parapolitics.

221. In March 2010, the IACHR received information that the National Public Prosecutor had discovered a plan to attack the Justices of the Supreme Court of Justice, therefore - within in the framework of the provisions set out in Article 41 of the American Convention - it requested information from the State on the measures adopted to increase the security measures for the Justices. 

222. In response, the State informed the Commission that it assigned police officers in the protection schemes for the Justices of the Supreme Court of Justice.  In addition, it indicated that various logistical measures, such as, inter alia, armored cars, motorcycles, and means of communication were in service for the Justices and assistant justices of the Supreme Court, and after the information relating to an alleged criminal plot to attack the Justices was published in the media, it ordered the strengthening of the Justices' protection schemes.

223. In addition, the Commission has received information about threats and intimidation against judges.  In this regard, in her report after the visit to Colombia in December 2009, the Special Rapporteur for the Independence of judges and attorneys, Gabriela Carina Knaul de Albuquerque e Silva, pointed out that more than 300 judges had been murdered during the last 15 years.  She stressed the seriousness of the fact that the majority of these crimes have not been adequately investigated, and few have yet to be criminally punished, thus contributing to maintaining an atmosphere of impunity.  She also pointed out that the Attorney General's office has not properly investigated even those victims among its own prosecutors and members of the Technical Investigation Body who have been murdered and attacked.
 

224. The Commission is concerned by the murder of José Fernando Patiño Leaño, Single Sentencing Judge of Fusagasugá, on March 22, 2010.  Judge Patiño was in charge of important trials of drug smuggling, guerillas and paramilitaries.  The Special Rapporteur stated that she had private interviews with various judges, prosecutors and attorneys who had received death threats.
  In addition, during 2010, the Commission granted three precautionary measures in favor of the officials linked to the administration of justice, Justices of the Supreme Court Yesid Ramírez Bastidas and Sigifredo Espinosa Pérez, and criminal judge María Stella Jara Gutiérrez, alleging they were targets of threats or intelligence activities related to criminal trials under their jurisdiction.

225. In addition, the Commission has received information on the continuing threats and acts of harassment against the Judges Iván Velásquez, María del Rosario González and César Julio Valencia Copete, beneficiaries of the Commission's precautionary measures.  The Commission also notes that after the intelligence activities, targeting the judges, were made public, it has not received information on the actions taken to revise and purge the intelligence archives and thus ensure the security conditions for the beneficiaries.  The Commission is undertaking constant monitoring of the security situation.

226. The Commission expresses its profound concern over the intelligence activities in the personal and family sphere of the judges of the Higher Courts of Justice in Colombia, as well as threats and harassment against officials linked to the administration of justice, which seriously compromises the independence of the country's justice system   The Commission will continue with its follow-up of this situation and of the safeguard of the judicial independence of the High Courts in the development of their important labor.

VII.
FREEDOM OF EXPRESSION
 

A.
Killings, Violence, Harassment and Illegal Imprisonment of Journalists 

227. The IACHR is gravely concerned by the murders of three journalists that have taken place since December 2009.  According to the information received, on December 15, 2009, Harold Humberto Rivas Quevedo was shot in Buga, in Valle del Cauca.  At the time of the murder, the journalist was leaving work at the local television channel Bugavisión, where he was the presenter of the political program Comuna Libre. According to the information, the journalist interviewed community leaders and politicians, and had a reputation for insightful commentary and for highlighting the responsibility of local authorities towards their citizens.

228. According to the information received, on March 19, 2010, journalist Clodomiro Castilla Ospino, of the newspaper El Pulso del Tiempo and La Voz de Montería radio station, was murdered in the city of Montería, Department of Córdoba, by a hit man who shot him several times at the door of his home.  According to the information received, Castilla Ospino had built a reputation for the investigation and denunciation of the paramilitary phenomenon and political corruption in the Department of Córdoba.  The information adds that the State had authorized a protection regime, which was suspended at the journalist's own request in February 2009, given the mistrust for the entity in charge of providing the protection, the DAS.  Due to an increase in risk, the journalist and non-governmental organizations in November 2009 again requested protection.  However, at the time of the events, the journalist did not have State protection.
  The Office of the Special Rapporteur for the Freedom of Expression acknowledges the swift repudiation of the crime by the highest authorities in Colombia but expresses grave concern regarding the absence of protection given to the journalist, despite his having requested the activation of the State of Colombia's Journalist Protection Program in good time. In its observations the State reported that Castilla Ospino was admitted to the Protection Program of the Ministry of the Interior and Justice on January 23 2007, but in 2009 the CRER recommended the suspension of some of the measures granted, including the DAS and National Police escort units “because the Ministry received constant complaints about the mistreatment of escorts by Mr. Castilla Ospino - a situation brought to his attention on various occasions.”
  The State also reported that the last two risk level reports of the journalist in August and September 2008 revealed "ordinary risk" level.  These are the reasons provided by the State to explain why “Mr. Clodomiro Castilla did not have a mobile protective scheme at the moment of the attack that resulted in his death.”

229. The IACHR was informed that on October 14, the indigenous leader and journalist, Rodolfo Maya Aricape, was murdered in the López Adentro reservation, in the Department of Cauca, in Colombia.  According to the information received, Aricape was at home when two armed men shot him.  The leader was secretary of López Adentro's Indigenous Town Council and correspondent for Pa´yumat community radio, of the Tejido de Comunicación project.  In discharging these functions, Rodolfo Maya had made a reputation for taking a firm stance against all armed groups operating in indigenous areas.  Weeks before his death, a sign appeared in the community threatening the journalist.

230. The IACHR expresses concern over the situations described and encourages the State of Colombia to maintain the protection programs and move forward in the fight against the situation of impunity that still surrounds these crimes.  As such, the work of judges and prosecutors should be supported, and effective and strengthened preventative and protective measures for the freedom of thought and expression should be promoted.

231. The IACHR was also informed about physical violence, death threats and incidents obstructing journalists' work during the first half of 2010, which seriously hampers the exercise of freedom of expression.  As concerns alleged acts of violence committed by State agents, the IACHR received information to the effect that on April 23, the journalist Wilfer Moreno Villamizar had been beaten by a police officer in Arauca.
  The IACHR was also informed that the journalists Leonardo Sierra, of Radio Caracol, and Juan Pablo Murcia, of FM Radio, had been attacked on April 26 by officers of the Bogotá Police while they were covering a demonstration by college students.
  On July 21, the journalist Juan David Betancur, a correspondent for Teleantioquia Noticias, was struck with a blunt object by an employee of the municipal city hall in Dabeiba Park, Antioquia.
  On the other hand, the IACHR is aware of the acts of violence suffered by Luis Enrique Cárdenas, correspondent of Noticias Uno and independent reporter Dagoberto Ferés Molina, on August 22 in Aguachica, in the El Cesar Department, at the hands of officers of the National Police while covering a protest by taxi-drivers.

232. In addition, during the International Labor Day demonstrations on May 1, the security forces of Bogotá and Cali attacked at least seven journalists who were covering demonstrations and unrest.  The Spanish journalist Oriol Segón Torra was beaten by police while he was photographing confrontations between the security forces and demonstrators in the Plaza Bolívar in Bogotá.  In Cali, another six journalists from the national media and international agencies were attacked by the police.  According to the information, the Cali Police have announced an investigation into the events and have explained that there had been a misunderstanding due to the fact that the journalists remained trapped in the confrontations.  In addition, the IACHR was informed that the Headquarters of the National Police offered its apologies to the journalists and have issued a directive to request greater efforts in the investigation of abuses against journalists.

233. As regards the threats, assaults and violence committed by other actors, the IACHR has received information surrounding the assault suffered by the director of the El Norte newspaper and of the local MTV television channel Marco Tulio Valencia Hoyos, on August 30 in Mariquita, Tolima.  According to the information received, an individual riding a motorcycle shot him five times as he was entering his house.  The perpetrator of the attack had turned off the motorcycle as he approached his victim and this gave the journalist time to enter the house.  The IACHR has been aware that since June, Marco Tulio Valencia has received death threats and harassment, after publishing information surrounding the sale of drugs in the community.  The IACHR was informed that the authorities had assigned a protection regime for the journalist.

234. In addition, the IACHR was informed that on May 18 and 20 unknown persons assaulted the journalist Leiderman Ortiz Berrío, director of the web site La verdad del pueblo and correspondent for various regional media in Caucasia, Department of Antioquia.
  On August 20, the IACHR granted precautionary measures in favor of Leiderman Ortiz.
  According to information supplied, there have been difficulties in implementing the protection regime.
  In addition, in the early hours of August 12, a vehicle packed with explosives exploded in Bogotá opposite the building housing the offices of Radio Caracol and Spanish news agency EFE.
  In addition, the IACHR was informed that on August 28, the police authorities located and defused a bomb near the Linda Stereo community radio station in El Doncello, Department of Caquetá.

235. On May 9, a group of unknown men attacked journalist Jorge Tolosa, of Telepetróleo, in front of his house in Barrancabermeja.
  On September 7, two individuals set fire to the motorcycle belonging to journalist Alberto Caballero Parejo, owner and reporter of the Innovación Estéreo community radio, in Ciénaga, Magdalena.
  The IACHR also received information surrounding the violence suffered by special envoys of Caracol Noticias in the Ipiales Municipality, Nariño, at the hands of a group of persons who were guarding a cargo of contraband
. In addition, on August 29, several unknown individuals broke into the building of the Puerto Wilches Estéreo community radio station, in the Puerto Wilches municipality in Santander and destroyed and stole equipment essential for operating the radio station.  This had been the forth occasion in less than three years in which Puerto Wilches Estéreo had suffered an attack aimed at preventing its transmissions.

236. In addition, the IACHR has become aware of new cases of threats against journalists.  The Special Rapporteur has received information according to which a leaflet was circulated on February 21, 2010, in the city of Cartago, in Valle del Cauca, signed by an alleged organization called "los doce del patíbulo" (the gallow's dozen) containing death threats against five local journalists who had criticized the administration of the local mayor.
  On March 23, according to information received, journalist Alex Pájaro Mosquera of the El Propio newspaper of Montería, Córdoba, was informed by the police that an intercepted telephone call from a prison inmate revealed a plan to murder him, in retaliation for information concerning this individual that the reporter had published.
  In addition, during March and April, journalist Edgar Astudillo Vásquez, director of the radio station Panzenú in Montería, received various death threats, which coincided with his publications concerning the upsurge of armed groups in the area.  Astudillo had to flee the area.
  On April 7, cameraman Alexis Tordecilla, of Canal Montería, was threatened by unknown persons riding a motorcycle. They made him stop at gunpoint and show them the images he had recorded on his camera.
  In addition, the IACHR has received information of a threat made against journalist Deyanira Castro, editor-in-chief of the Q'Hubo newspaper in Cali, after she published information about gangs of hit men operating in the community where she lives.

237. The IACHR was also informed that on May 30, a group of journalists from Canal Caracol, Noticiero 90 Minutos, and several foreign journalists were illegally detained for approximately one hour by men identified as guerillas of the Revolutionary Armed Forces of Colombia (FARC), in a rural area in the Caloto municipality, Cauca Department.
  In addition, on October 23, the president of Colombia, Juan Manuel Santos, announced that information obtained from computers seized at the camp of the guerilla leader known as "Mono Jojoy" had revealed a FARC plan to murder journalist Olga Cecilia Vega.  The journalist has publically requested that the FARC revoke the order, explaining that her coverage of this guerilla group has been performed exclusively in fulfillment of her functions as a journalist.

238. Finally, the IACHR is particularly concerned by the new threats made by the FARC against journalist Jineth Bedoya on November 9, 2010, after the publication of her book "The Life and Death of Mono Jojoy".
  Jineth Bedoya has been a beneficiary of the IACHR's precautionary measures since June 2000.  The IACHR is concerned by the meager judicial advances in the case of the violence against journalist Jineth Bedoya, which occurred on May 25, 2000, when she was kidnapped, beaten and raped by her abductors as she was undertaking an investigation into paramilitary groups.  Ten years after the events occurred, the proceedings are still at the investigation stage with the 6th Public Prosecutor of the Human Rights Unit, without any suspects having been identified.

239. In its observations the State indicated that since 2002 violence and attacks against journalists diminished “noticeably”.  It also reported that the Human Rights and IHL Unit of the General Prosecutor's Office has 49 pending cases related to persons linked to journalistic activities with 16 convictions affecting 24 persons.
 

B.
Judicial Proceedings against Journalists

240. Throughout 2010, the IACHR has become aware of several cases of media journalists being criminally indicted for broadcasting information or opinions on matters of public interest.  As an example, the IACHR was informed of a libel action lodged by the Governor of Casanare against eight journalists of the programs "Contacto Noticias" at the Violeta Estéreo community radio and "The Voice of Casanare" of Voz de Yopal community radio.
  On the other hand, the IACHR was informed of the indictment for defamation offenses initiated on August 23 by the Office of the Attorney General against the columnist Claudia López, originating from a complaint lodged by former President Ernesto Samper.
  In addition, information has been received about the complaints filed against Salud Hernández Mora by the President of the Supreme Court of Justice.
  On the other hand, journalists of the Verdad Abierta web page, which is dedicated to news about paramilitaries, have been accused by Lieutenant Jalyl Rosember Torres Vega, director of the Gaula Army Unit of the Department of Santander, for having published paramilitaries' statements, which mention the agent of the security forces.
 Regarding these facts, the State indicated in its observations that “Colombian domestic legislation contemplates defamation offenses as an effort by the legislator to protect the right to honor and dignity as an essential part of the law.  These criminal offenses have not been established as a tool to harass journalists.  On the contrary, it constitutes a mechanism to protect the inhabitants from false and dishonorable accusations.”

241. The IACHR reiterates principle 10 of its Declaration of Principles, according to which "[p]rivacy laws should not inhibit or restrict investigation and dissemination of information of public interest.  The protection of a person's reputation should only be guaranteed through civil sanctions in those cases in which the person offended is a public official, a public person or a private person who has voluntarily become involved in matters of public interest.  In addition, in these cases, it must be proven that in disseminating the news, the social commentator had the specific intent to inflict harm, was fully aware that false news was disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news."  In turn, principle 11 states that "[p]ublic officials are subject to greater scrutiny by society.  Laws that penalize offensive expressions directed at public officials, generally known as 'desacato laws', restrict freedom of expression and the right to information."

242. Finally, on September 6, 2010, the Colombian judiciary issued an arrest warrant against a Colombian journalist residing in Venezuela and former correspondent of the Telesur enterprise, William Parra, for his alleged affiliation with guerilla organizations.  According to the information received, the journalist denied the charges.  The IACHR hopes that the present case is processed in accordance with the most rigorous due process guarantees.

C.
Restrictions on the Freedom of Expression in the Electoral Process
243. The IACHR has received information concerning the enactment of Decree 1800 of May 24, 2010, which set out laws for the preservation of public order during the first and second rounds of the presidential elections, on May 30 and June 20.  Journalist organizations questioned the fact that the decree restricted the right to freedom of expression, freedom of the press and freedom of information in a disproportionate way.  Article 3 of the decree prohibited "all types of propaganda, demonstration, communications and interviews with political electoral aims" by any communications media whatsoever during the day of the elections.  Article 7 established that on election day, "whilst the voting process is taking place", the communications media could only supply information concerning the number of persons who had cast their vote.  Article 9 stipulated that "in matters of public order, on election day, the media communications shall only transmit information confirmed by official sources."

244. The Office of the Special Rapporteur the Freedom of Expression sent a communication to the State of Colombia expressing concern about this issue.
  In response, the Interior and Justice Minister rejected that there had been attempted censorship of media communications and denied that the decree represented a restriction on the freedom of expression, since "it did not mean that only statements from official sources could be published, but that information on public order be confirmed with the official source. The decree did not establish a prohibition but a procedure."

245. During election periods special restrictions on freedom of expression may exist.  However, they must strictly respect constitutional and international protections, particularly those enshrined in article 13.2 of the Convention.  According to this provision, the exercise of freedom of expression “shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure: a) respect for the rights or reputations of others; or b) the protection of national security, public order, or public health or morals.”  In applying this provision, the IACHR and the Court have indicated that all restrictions must be established by law in both the formal and material sense, and that the scope of restrictions should be clear and precise. In this regard, the IACHR notes that in this case restrictions were established through administrative provisions that do not appear compatible with the aforementioned conditions.

D.
Changes to the mechanism for the protection of journalists

246. The Interior and Justice Ministry issued Decree 1740 of May 19, 2010, which introduces important changes to the Interior and Justice Ministry's Human Rights Protection Program, which lends protection to, inter alia, journalists and social communicators who find themselves at risk.
  The IACHR observes that Article 17 of Decree 1740 establishes changes to some of the protection measures offered to the beneficiaries; it removes, for instance, transportation aid, and substantially reduces the amount of relocation subsidies.  Second, the IACHR observes that Article 29.1 of Decree 1740 of 2010 introduces grounds for suspending protective measures which could include conduct related to the work of a journalist, such as the necessity to meet in private with sources of information, in the absence of guards.

247. The Office of the Special Rapporteur for the Freedom of Expression expressed its concern to the State of Colombia with regard to the changes introduced by Decree 1740 of 2010.
  In a communication received on July 30, 2010, regarding the adjustments to the measures of protection relating to land transportation aid and support for temporary relocation, the State replied that these alterations applied to all persons subject to the Protection Program and not only to journalists and social communicators.  The State stresses that these changes are due to the interest in strengthening the "hard measures" approved and implemented for persons at an extraordinary and extreme level of risk.  The State, with regard to the reduction in the amount of relocations subsidies, stated that this is due to the attempt to "reduce the negative effect generated by temporary relocation aid" which was highlighted by a National Procurator General's Office Evaluation and according to which relocations did not answer the needs of the beneficiaries as a measure of protection and even encouraged forced displacement.  With respect to the changes in the security regime at the beneficiary's request, the State maintains that the beneficiary must notify the decision to make changes, without that implying a suspension of the measure.
  At a public hearing held on October 28, 2010, at the IACHR, the State also expressed its willingness to receive suggestions and revise the alterations to the Interior and Justice Ministry's Human Rights Protection Program jointly with human rights organizations.
  In its observations on the present report, the State reported that “[t]he Ministry of the Interior and Justice is currently advancing a process to modify Decree 1740 with the participation of the populations that are the object of the Protection Program.  To date there are several proposals from different population groups, among them, the journalists and before the end of the first quarter of 2011, the National Government will establish the new content of the Decree.”
.

E.
Wiretapping and Unlawful Surveillance of Journalists

1.
Background 

248. As indicated in the 2009 Annual Report, throughout the year allegations of illegal wiretappings and unlawful surveillance were released which the State Intelligence Agency, known as the Administrative Department for Security (DAS), carried out on journalists, justices of the higher courts, opposition politicians, activists and human rights organizations.

249. During 2010, the Commission received additional information concerning unlawful activities of espionage, harassment, smear campaigns and even death threats against journalists, undertaken by the DAS between 2002 and 2008.  The investigations initiated by the National Procurator General and the National Attorney General's Office, as well as the important revelations of the media indicate a sustained and systematic policy of persecution on the part of the principal intelligence agency of the State of Colombia, directed at spying on, smearing and intimidating some of the journalists criticizing the Government of President Álvaro Uribe Vélez. In some cases, the unlawful spying by the DAS was undertaken by the same agents charged with protecting those journalists within the framework of the Interior and Justice Ministry's Human Rights Protection Program.

250. These events represent an especially serious attack on the freedom of expression in Colombia, and have had profound consequences for the personal and professional lives of the persecuted journalists and their families. As described below, despite the advances in the investigation there is no clarity on who issued the orders and performed most of the illegal activities against journalists criticizing the Government.

2.
Spying and Harassment by the DAS against Journalists 

251. Although the IACHR has received information about unlawful activities directed against at least a group of ten journalists,
 the current report highlights those cases in which the investigations made to date allow more and better information to be shown to explain the phenomenon.  The cases selected refer to independent journalists with respect to whom the spying and harassment activities were especially serious.

252. One of the most serious cases is that of the journalist Daniel Coronell.  Journalist Coronell has a prestigious career, writes one of the most widely read editorial columns in the country and at the moment of the facts he directed Noticias Uno, a news program presenting an informative and editorial line pointedly independent from that of the government's.  Thanks to his investigations, the journalist was able to denounce serious cases of alleged corruption.
  In response to some of these investigations, former President Álvaro Uribe and high-ranking officials of his Government publically discredited him on various occasions.

253. According to the information received, on May 25, 2010, at a public hearing before the National Public Prosecutor, former deputy director of DAS Intelligence Operations, Martha Inés Leal, stated that DAS directors ordered that Daniel Coronell be followed.  According to her, there were attempts to establish who was passing him information since, according to the information received by her, President Uribe "was very annoyed" by the investigations made against him and his family.  Leal added that DAS agents went beyond this and "checked up on the movements of Coronell and his wife [María Cristina Uribe, a presenter with Noticias Uno].  In addition, information was requested from the UIAF [Financial Analysis and Information Unit] as to his bank transactions.  His address was located, and since he lived in a military zone, a car was hired to follow him."

254. The Commission also received information about the statement of Fernando Alonso Tabares, former Director General of Intelligence at the DAS, as to the surveillance of journalist Coronell.  According to press reports, at a hearing which took place on July 9, 2010, Tabares stated that in September 2007, then DAS Director María del Pilar Hurtado asked him to accompany her to a working meeting she had with Bernardo Moreno, Secretary General of the Office of the President of the Republic.  According to Tabares' evidence, "Dr. Bernardo Moreno pointed out to Dr. María del Pilar Hurtado that the President of the Republic was interested in being kept informed by the DAS about four principal points or aspects: the Supreme Court of Justice, Senators Piedad Córdoba and Gustavo Petro and the journalist Daniel Coronell."  Tabares added, finally, that Hurtado "left instructions for us to start to focus our best efforts on this requirement communicated by Dr. Bernado Moreno."

255. According to the information received, Bernado Moreno, in a deposition before the Public Prosecutor in July 2010, remembered having met with Tabares and Hurtado in September 2007 and acknowledged having made requests for information - in his view, lawfully - from the DAS regarding members of Congress and judges, but denied requesting unlawful DAS actions against Daniel Coronell.
  Hurtado also denied receiving orders from the President's Office to wiretap and track the persons mentioned by Tabares.

256. Daniel Coronell has been the victim of numerous threats since April 2002.  In August 2005, he left the country for exile due to this continuing harassment.  He returned to Colombia in 2007, and despite the threats and acts of intimidation suffered, he has continued during all these years with a distinguished career in journalism.

257. Claudia Julieta Duque is an independent correspondent in Colombia with the Internet human rights broadcaster Radio Nizkor. The information received indicates that the harassment against the journalist was related to investigations she conducted into the murder of the journalist and broadcaster Jaime Garzón, which had shown that the DAS misled the investigation of the crime.

258. According to the information received, a document was discovered in the investigation undertaken by the Public Prosecutor marked "For DAS use only" and headed with the journalist's telephone numbers and email addresses.  This document contained detailed instructions on how to threaten the journalist, establishing the conditions as to how, when and where the threats could be made so as not to be identified as DAS agents.  According to the instructions, whoever was to make the threat should say "Madam, are you María Alejandra's mother? [wait for an answer] then I tell you that you've left us no other option, you have been told and paid no attention; now neither armored cars nor little letters will be of use - we have to deal with what you love best, and this happens for meddling in things that don't concern you, you scabby old bitch."
  In addition to the text included in the instructions, the person who telephoned on November 17, 2004, threatened to burn journalist Duque's ten-year old daughter alive.  The threat caused her temporary exile from Colombia.

259. According to the information available to the IACHR, the Public Prosecutor's investigation also revealed the existence of dozens of DAS intelligence reports regarding journalist Duque.  These reports, which were mainly compiled during the years 2003 to 2005, include resumes, photos, telephone call transcripts and intercepted emails (including between Duque and her lawyer), and an analysis of her activities (including the journalistic investigations she was then undertaking) and family information. 

260. In the last few years, Claudia Julieta Duque has received constant death threats through various channels.  However, she has never abandoned her work as a reporter and investigative journalist.  At present she is considered to face an extraordinary level of risk, and she is the beneficiary of protective measures in Colombia and she and her daughter have been beneficiaries of precautionary measures granted by the IACHR since November 2009.

261. Carlos Lozano is the director of the Voz weekly magazine and has been called upon by the Government at different times to undertake humanitarian work or to liaise with guerilla groups.  According to information published in the press, in statements made before the Public Prosecutor on October 25, 2010, Gustavo Sierra Prieto, former deputy director of the DAS Analysis Office, stated that former director María del Pilar Hurtado constantly requested information on Carlos Lozano, director of the Voz weekly periodical, which in turn had been requested by the Secretary General of the President's Office.  Sierra added that Hurtado also ordered smear campaigns against the social commentator, by leaking compromising information to the media.  According to press reports, Sierra stated in his testimony that the former DAS director ordered that reports should be circulated through media outlets suggesting some relationship of the journalist to the FARC, to publically smear him.

262. Lozano was in effect investigated by the National Attorney General’s Office for alleged links with the FARC, but the proceedings were archived when it was determined that his contacts with the guerilla were limited to his role as a peace facilitator.

263. Hollman Morris, director of the news program Contravía, is a distinguished independent journalist well-known for his reporting directed at denouncing human rights violations and as a voice for the victims of these violations.

264. According to the information received, in February 2010, Hollman Morris disclosed a document allegedly discovered by the Public Prosecutor in the course of investigations with respect to unlawful DAS activities.
  In this official document - a PowerPoint presentation - they explain the actions that had to be taken against Morris.  The instructions included "beginning a smear campaign at the international level through the following activities: communications; Including a video (on the) FARC / Arranging suspension of his visa / Sabotage actions (stealing his passport and national identity card, etc.), as well as "locating his home in [...] of Bogotá / Constant surveillance of his movements".

265. One of the smear measures mentioned in the PowerPoint was the "Arranging for suspension of his Visa".  In July 2010, journalist Morris was notified that his US visa had been denied, despite having been admitted and granted a scholarship for a journalism study program at Harvard University.  After a strong international backlash, the decision was revoked.
  In its observations, the State denied that the refusal to grant a visa for Mr. Morris was part of a State persecution policy given that “it has no influence in the proceedings before the US embassy in the country.”

266. Journalist Morris, after having had access to some of the DAS documents about him that were seized by the Public Prosecutor, also denounced that the DAS archives contained information about several aspects of his personal life (identification information, studies completed, professional activities, and his movements) as well as information on his immediate family, such as photographs of his parents' house, notes on his sisters, and the class times of his small children.

267. In addition, according to information received, the former deputy director of DAS Intelligence Operations, Martha Inés Leal, related in her deposition of October 28, 2010, that the DAS compiled a video with the aim of linking various journalists to illegal armed groups such as the Revolutionary Armed Forces of Colombia (FARC) and the National Liberation Army (ELN).  According to press reports, this video may correspond to a release of information in 2006, which attempted to link journalist Hollman Morris with the FARC and thereby smear him.
  According to press reports, Leal stated in the same deposition that from the direction of DAS he ordered to have Morris followed.
 

268. Hollman Morris and his family have been the target of multiple death threats and acts of harassment and smearing.  He has been categorized as being in a situation of extreme risk that merit domestic protective measures for himself and his family who have also been beneficiaries of precautionary measures granted by the IACHR since June 2000.  During all these years and despite undergoing periods of forced exile, the journalist has not ceased reporting on human rights and, especially, on the victims of the armed conflict in Colombia.

269. There are other very serious cases in which, however, there has been no progress in the investigations. This is the case, for example, of journalist Gonzalo Guillen, Colombia correspondent for Miami's El Nuevo Herald, who has had to leave the country several times due to threats on his life. In November 2009 he received notification from the Public Prosecutor that he was identified as having been the victim of surveillance tracking by the DAS. In June 2010, the journalist was the target of serious death threats. He brought this to the Public Prosecutor's attention but states that no measures have been adopted in this regard.

270. With regard to the investigations (See supra V), the Commission does not have precise information with respect to which of the acts committed against the journalists Daniel Coronell, Claudia Julieta Duque, Carlos Lozano and Hollman Morris —among other journalists that have been subject to illegal actions by the DAS
— are being investigated in criminal proceedings underway in relation to the unlawful intelligence activities (See supra V).  Nevertheless, a December 2010 report of the Foundation for Freedom of the Press indicates that Claudia Julieta Duque's case remains to date at the investigation stage.
  In its observations the State reiterated that “the wire tappings carried out by the DAS are not a state policy”, and indicated that the “State has not tolerated this conduct nor it has allowed for them to remain with impunity.  The facts were investigated and arrest warrants were issued against the officials.”
   However the State fails to provide specific information on the criminal proceedings relating to illegal intelligence activities against journalists.

3.
Access to Information

271. Several problems have been reported in relation to access to public information and the right to information about oneself or habeas data, in relation to the unlawful DAS activities and subsequent investigations.

272. At first, when evidence came to light that the DAS were spying on journalists and other public figures, some people requested that they be provided with the reports existing about them with this entity.  With respect to the journalist Claudia Julieta Duque, even the Constitutional Court itself in a Judgment dated October 23, 2008, ordered that the DAS "allow the plaintiff access to information being kept about her in the entity, with the sole exception of information under reserve within the framework of the judicial investigation, access to which the plaintiff does not have a legal right."
  However, the DAS failed to hand over all the information which, due to the investigations previously mentioned, was subsequently known to exist in its archives; the entity argued that the said information did not exist.
  In its observations the State reported that the legal representative of journalist Duque had filed two motions regarding these facts.  The first incident was resolved by the Fourth Contentious Administrative Chamber of the Council of State on August 13, and the second was resolved by the Third Section of the Contentious Administrative Court of Cundinamarca – Subsection A on November 25, 2010. Both decisions found that the DAS Director had complied with the orders issued by the Constitutional Court.

273. In addition, some journalists who have indications that they were being targeted for surveillance by the DAS have asked the Public Prosecutor for precise information on whether this entity was in fact listening in on their telephone conversations. For this purpose, they have provided their home, office and cell phone numbers. However, the information received shows that the Public Prosecutor has declined the request, indicating that the events are currently under investigation and are, therefore, confidential.

274. In addition, the available information shows that the DAS destroyed part of the evidence related to the events under investigation.  In October 2010, William Romero, former head of the sub-department of DAS Human Resources, provided the Public Prosecutor with ample electronic and hard copy information, which he stated he had been ordered to destroy.  According to information published in the press, the general prosecutor in charge acknowledged that certain evidence had been destroyed by the DAS.

275. Finally, the judicial information gathered during the public hearings which took place before the Supreme Court of Justice is also classed as confidential without there appearing to be any law which establishes this exception to the right to access in a clear, precise and proportionate way.

276. The IACHR acknowledges the utmost importance that these investigations may be effective; while also of protecting the life and integrity of those witnesses who have contributed to the advancement of the investigation.  However, there are other means less restrictive on the right of access to information and surely much more effective in guaranteeing the outcome of the investigations and the security of witnesses.  In this sense, any restriction on access to public hearings by the press must be established by law, pursue a legitimate aim and be necessary and proportionate in relation to the aims in a democratic society.  The rules of access must be concrete, objective and reasonable, and their application transparent.

VIII.
CONCLUSIONS

277. The IACHR has stressed that maintaining the peace is linked to the non-recurrence of crimes of international law, of violations of human rights and serious breaches of international humanitarian law, and, hence to the clarification and reparation of the consequences of the violence via suitable methods of establishing the truth of what has occurred, of administering justice and making reparation to the victims of the conflict.  Colombia still faces challenges in the areas of dismantling the illegal armed structures and in the implementation of the legal framework adopted with the aim of judging those crimes committed during the conflict.

278. The IACHR is still concerned with respect to the non demobilized strongholds of paramilitary structures, to the phenomenon of rearmament and to the consolidation of new armed groups, and reiterates that it is necessary for the Colombian Government to implement effective mechanisms designed to guarantee the dismantling of the AUC structures.  The IACHR understands that it is a matter for the State to take a central role and principal responsibility to guarantee to the victims of crimes against international law effective access in conditions of equality to measures of comprehensive reparation, in accordance with the standards of the international law of human rights.  The IACHR will continue to monitor the legislative discussion and implementation of measures designed to achieve comprehensive reparations, which includes the effective restitution of the victims' land.

279. The Commission continues to be concerned with respect to the commission of extrajudicial executions allegedly by members of the security forces and the meager number of indictments for these events.  In addition, the Commission is gravely concerned by the acts of harassment and attempts against the lives of the immediate families of victims denouncing these events.  The Commission expresses concern with regard to the use of military criminal courts to judge cases of human rights violations and more specifically of extrajudicial executions allegedly committed by members of the security forces.  This contravenes the jurisprudence of the Commission and the Inter-American Court for Human Rights, as well as of the Colombian Constitutional Court. 

280. The Commission is alarmed by the increase in the number of internally displaced persons due to the violence and the dispossession of land by other armed actors.  In addition, the Commission is concerned by the humanitarian situation and for the security of those displaced persons as well as the viability of procedures to return them.  In this regard, the IACHR believes it essential that the State adopt a program of integral protection for this displaced population and repeats the importance of fulfilling orders of ruling T-025/2004 of the Constitutional Court, as well as its follow-up orders. 

281. In addition, the Commission continues to be concerned with the impact of the violence on the civilian population, and, in particular, on the most vulnerable groups, such as indigenous peoples, the Afro-descendant communities, who require differentiated measures of protection and humanitarian assistance.

282. The Commission expresses concern for the situation of human rights of the Colombian indigenous peoples, who have been affected in a constant and profound way in the last few years, and especially in 2010, by the armed conflict, forced displacement, poverty, their demographic fragility, and the State's neglect, to the point of seeing their physical and cultural existence in peril.  The events referred to in this report involve a cross-section of breaches of individual and collective rights of indigenous peoples and their members, protected by Inter-American instruments.  As such, the IACHR encourages the State of Colombia to fulfill with special care its international obligations to respect, protect and promote human rights, and to adopt positive and special protective measures for the indigenous peoples, to prevent their continuing victimization.

283. The Commission continues to be concerned by the grave humanitarian crisis afflicting the Afro-Colombian population, including its leaders, both men and women, and members of its community councils, who exercise leadership in the vindication, defense and protection of the Afro-Colombians' human rights - in particular their rights relating to their lands, the natural resources present there and their right to autonomy and cultural identity.  In this regard, the Commission considers it necessary to implement public policies and specialized measures to guarantee that the Afro-Colombians are able to fully exercise their rights and fundamental freedoms.

284. The Commission is gravely concerned by the attacks reported against human rights defenders and social leaders by illegal armed groups and hopes that the measures necessary to ensure the freedom of expression in conditions of security are adopted.

285. The IACHR repeats its particular concern over the use of intelligence measures against human rights defenders, social leaders, journalists, officials linked to the administration of justice, international cooperation organs and international organizations.  In addition, the Commission continues to be concerned by the threats and harassment against officials linked to the administration of justice, which inhibits them from carrying out their work, as well as the absence of judicial clarification of the events related to unlawful intelligence activities.  The IACHR will continue with its follow-up into the initiatives designed to purge the intelligence archives, and into the clarification of those responsible.
286. In view of these considerations, the IACHR recommends that the State of Colombia:

1. Strengthen the work of the institutions called upon to play a role in implementing the Justice and Peace Law, especially the units of the National Public Prosecutor who exercise an essential investigatory role, in terms of logistic support and security in order to guarantee the judicial clarification of the crimes committed against the victims in the conflict and to appoint Justice and Peace prosecutors with training to deal with sexual offences or those involving children.

2. Strengthen the mechanisms designed to protect and guarantee the security of the victims of the conflict, of witnesses and of human rights defenders who come to participate in the process of investigating and trying those who seek to benefit from the Justice and Peace Law.

3. Adapt the extradition of those demobilized under the Justice and Peace Law to the standards established by the Supreme Court of Justice of Colombian, by the Commission and Inter-American Court of Human Rights.

4. Guarantee the fulfillment and effective participation of those already extradited in the steps necessary for the continuation of the Justice and Peace proceedings, and the realization of the rights of the victims to the truth, justice and to reparations.

5. Adopt and implement effective measures designed for the disbanding and dismantling of illegal armed groups.

6. Adopt and implement effective measures for the comprehensive reparation of the victims of human rights violations and breaches of international humanitarian law, including measures for the effective restitution of land.

7. Strengthen mechanisms guaranteeing the prevention of extrajudicial executions by members of the security forces.

8. Strengthen investigative mechanisms for possible extrajudicial executions and transfer all cases, which might involve extrajudicial executions of civilians from the criminal military courts to the ordinary criminal courts.

9. Design, adopt and implement effective policies, which take into account the special needs of indigenous peoples and Afro-Colombian communities affected by the armed conflict in terms of territory, health, education and access to justice.
10. Adopt the measures necessary to protect the work of human rights defenders, social leaders, trade unions leaders and journalists; prevent their stigmatization and the unwarranted use of intelligence mechanisms against them; and remove the risk factors affecting them during the judicial clarification of acts of violence, harassment and threats.  

11. Adopt the measures necessary to ensure that judges and officials linked to the administration of justice may carry on their work in conditions of security, independence, free from pressure from private persons and State authorities.

* I consider that in the case of Colombia and the other the countries included in Chapter 4; there has not been an adequate analysis of the rest of the countries in the continent that are in similar or worst circumstances. To this effect, I consider that the methodology used up to today does not give for certain, elements to measure the situation of each one of the countries in the region and more specifically an unbiased and fragmented vision of the compliance of the States of the region with their human rights obligations. Commissioner Luz Patricia Mejía Guerrero.
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� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, of February 25, 2011.


� Presidential Human Rights and International Humanitarian Law Program.  Signed Joint Statement on Human Rights.  Document available at: � HYPERLINK "http://www.derechoshumanos.gov.co/Prensa/Comunicados/2010/Paginas/101122a.aspx" ��http://www.derechoshumanos.gov.co/Prensa/Communications/2010/Paginas/101122a.aspx�. 


� IACHR. Press Release 117/10, IACHR condemns the murder of Oscar Maussa in Colombia, � HYPERLINK "http://www.cidh.org/Comunicados/Spanish/2010/117-10sp.htm" ��http://www.cidh.org/Communications/Spanish/2010/117-10sp.htm�. 


� Human Rights Council. Annual Report of the United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, March 4, 2010, A/HRC/13/72, para. 69.


� Human Rights Council. Annual Report of the United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, March 4, 2010, A/HRC/13/72, para. 74.


� The State pointed out that approximately 2,500 members of the Security Forces have been trained under the Accord.  In addition, it pointed out that one of the main themes in the training workshops is related to the judicial route applicable to children and young persons who break away from illegal groups, the fulfillment of the handover within the 36 hours subsequent to their disassociation and the prohibition on interviewing and use of under-aged persons in intelligence activities.  Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 4.


� The State pointed out in its observations that "the High Council for Reintegration is developing measures from the early prevention perspective and focused on preventing recruitment by organized illegal armed groups and organized crime.  In this sense, it is implementing the regional spread of the Strategy for the Prevention of Recruitment of Children, Adolescents and Young People in 30 target municipalities.  It is working with three population groups: institutions, communities and children, adolescents and young people.  Measures are thereby being implemented for the evaluation, education and strengthening of local initiatives and collective visibility measures on recruitment and/or on the rights of children, adolescents and young people."  It also pointed out that  Community Reintegration is implementing a childhood and adolescence perspective, as well as a perspective of prevention of recruitment and use of children and adolescents in 22 municipalities. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 3 and 4.


� The methodology used by the statistical studies of the Observatory of Human Rights and International Humanitarian Law of the Vice-presidency of the Republic consists of compiling information reported by the National Police, in fact by the Center for Criminal Investigation, and as a second source of contrast, in order to validate information, the Observatory has developed its "Weekly Press Log", a product of a daily review of national and regional newspapers and the radial sources consulted on the Internet; from which they derive information registered on the following themes: the judicial activity referring to the area of human rights and IHL, the arrest of combatants, members of illegal groups, the military actions of the Colombian Armed Forces; actions of 'subversive groups' and self-defense groups; breaches of International Humanitarian Law; follow-up categories, whose violations have no known perpetrator; and which are classified generally as "peace events and anti-war demonstrations".  This source does not publish a list of the victims of these actions. See � HYPERLINK "http://www.derechoshumanos.gov.co/modules.php?name=informacion&file=article&sid=223" ��http://www.derechoshumanos.gov.co/modules.php?name=informacion&file=article&sid=223�.


� The Observatory of the National Vice-presidency defines killings exclusively from the perspective of international humanitarian law, in the following way: "that which, on the occasion of, and during, the armed conflict, causes the death of a protected person, members of the civilian population, individuals not participating in hostilities and civilians under the control of the other party; the wounded, sick or shipwrecked placed hors de combat, religious or health personnel, working journalists or accredited war correspondents, combatants who have laid down their weapons upon capture, rendition or for other analogous reasons, who, before the outbreak of hostilities were considered as stateless or refugees". See � HYPERLINK "http://www.derechoshumanos.gov.co/observatorio_de_DDHH/default.asp" ��http://www.derechoshumanos.gov.co/observatorio_de_DDHH/default.asp�.  The figures of the Observatory of the Vice-presidency show 13,116 murders in the same period in 2009.


� The figures of the Observatory of the Vice-presidency show 24 massacres in the same period in 2009.  See � HYPERLINK "http://www.derechoshumanos.gov.co/Observatorio/Paginas/Observatorio.aspx" ��http://www.derechoshumanos.gov.co/Observatorio/Paginas/Observatorio.aspx�. 


� Although the CINEP has based its statistics on press sources, recently it has stated in its Reports that it has had to "largely abandon press sources and listen more to live and direct voices of the victims, their families, their organizations, attorneys and social milieus.  Each time we are more convinced that it is impossible to claim to offer statistics on the grave violations of human rights and breaches of IHL in Colombia.  Many are the reasons why a significant or, at times, enormous quantity of these violations remain voiceless and knowledge of them is not brought before the instances, which can denounce them.  There are frequent reasons of fear.  There are reasons of resources and limitations on communication, in a country of such physical size, and with great poverty.  There are reasons of a lack of information and a lack of mediating instances to process and record the complaints.  Many events are known or denounced months or even years after they occurred.  See CINEP database, Noche y Niebla No. 34/35, p. 15.  For more details see "Synthesis of the conceptual framework adopted by the data base" at � HYPERLINK "http://www.nocheyniebla.org" ��http://www.nocheyniebla.org�.  It is worth noting that this source does publish a list of victims of the events built up in its statistics.  


� This source refers both to "the victims of extrajudicial executions due to abuse of authority and social intolerance by direct or indirect State agents (violations of human rights)" as well as to "victims registered simultaneously as extrajudicial executions committed by direct or indirect State agents due to political persecution drives (violations of human rights) and as intentional murders of protected persons (breaches of international humanitarian law)". See CINEP database, Noche y Niebla No. 41, p. 52, � HYPERLINK "http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf" ��http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf�.


� This source refers to "victims of intentional killing of protected persons or civilians killed by use of illegal methods and means in war or civilians killed in events in war or in attacks on civilian property (breaches of international humanitarian law on the part of the insurgency." See CINEP database, Noche and Niebla, No. 41, p. 52, � HYPERLINK "http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf" ��http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf�.


� See CINEP database, Noche y Niebla, No. 41, p. 52, � HYPERLINK "http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf" ��http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf�.


� See CINEP database, Noche y Niebla, No. 41, p. 52, � HYPERLINK "http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf" ��http://www.nocheyniebla.org/files/u1/41/Niebla41.pdf�.


� CINEP is one of the few non-official entities collecting data all over the country from different sources of civil society and reporting statistical information relating to the armed conflict.  The information underpinning the CINEP Report originates from 78 entities of civil society, including human rights, religious, educational, ethnic and trade union organizations. See CINEP database, Noche y Niebla, No. 34/35.


� Human Rights Council.  Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, March 31, 2010, A/HRC/14/24/Add.2, para. 10.


� See IACHR, Chapter IV - Colombia in the IACHR Annual Report 2006; Chapter IV - Colombia in the IACHR Annual Report 2007; Chapter IV - Colombia in the IACHR Annual Report 2008; and Chapter IV - Colombia in the IACHR Annual Report 2009.


� “Fifteen new measures on the matter of human rights”.  The measures are the following 1. With the aim that military doctrine is completely complied with, a review process will be carried out over the following three months, down to the tactical level, to verify that it is being fully implemented. At the end of the review process the adjustments will be put into operation in accordance with this objective. 2. The work in this area will focus on identifying failures in intelligence procedures, operational procedures and logistical procedures (controls over the use and storage of weapons and munitions); and reviewing the implementation of the intelligence doctrine. 3. Review the training in human rights in accordance with the Comprehensive Policy and the Single Teaching Model. 4. Establishing in the next three months a human rights learning evaluation system. 5. Organizing workshops in all the Divisions about the responsibility of the Commanders and strengthening that material in the training and teaching schools. 6. For the purpose of ensuring a rapid and efficient process for guaranteeing the investigation, an Immediate Inspection Commission (CII) has been created with the same composition as the Temporary Commission, which will immediately travel to places where complaints or accusations concerning serious human rights abuses or IHL breaches have been made. This Commission will analyze the case from the operational point of view and will recommend to the Inspector to take immediate corresponding administrative and disciplinary actions and the necessary revisions of the operational procedures. 7. Examine the changes necessary to revise and strengthen the position of Delegated Inspector that from now on will report to the Inspector General of the General Command of the Armed Forces exclusively on issues concerning human rights and IHL. 8. With the aim of guaranteeing the unity of criteria and a greater independence in the planning, execution and evaluation of military operations, the measures adopted in relation to the Operational Legal Advisers (AJOs) will be concentrated on organizing a hierarchical structure for this body of advisers; and b. Ensuring that in the future these report to Headquarters in Bogotá in each of the Armed Forces. 9. From now on, the use of force against illegal armed groups will be preceded by the necessary approval by the General Command of the Armed Forces and a periodic evaluation mechanism of the authorized use of force in order to counteract the different threats will be implemented. 10. The National Police will have primacy in respect to the fight against criminal gangs (BACRIM). 11. With a view to improving the evolution of the performance of military units, the action to be carried out over the next three months will focus on perfecting the evaluation system of military units to ensure that they are evaluated according to the fulfillment of the objectives laid down for the different types of operations, according to the level of the threat in the area. 12. The work over the next three months will be concentrated on putting into operation a system for implementing rules of engagement that take into account the different threat levels in the territory. 13. A certification in human rights will be established for all officers aspiring to participate in the course for promotion to the rank of Lieutenant Colonel or General, according to a detailed examination of their C.V. 14. Strengthen the judicial involvement in operations by the Prosecutor General’s Office and the CTI (Technical Investigation Unit), and fulfilling completely Directives 10 and 19. 15. Establish as far down as the tactical level a system for receiving complaints on human rights issues and ensuring a smooth dialogue with civil society will be established as far down as the tactical level.  Annual Report 2008, Chapter IV Colombia: http://www.cidh.oas.org/annualrep/2008eng/Chap4.a.eng.htm, footnote 97.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 4.


� See the Preliminary Report of the "International Observation Mission on Extrajudicial Executions and Impunity in Colombia", published in Bogotá, on October 10, 2007.  See also the Observatory of Human Rights and International Humanitarian Law of the Colombia-Europe-US Coordination "False Positives: extrajudicial executions directly attributable to the security forces in Colombia", July 2002 to June 2006. Annual Report 2008, Chapter IV Colombia: � HYPERLINK "http://www.cidh.oas.org/annualrep/2008sp/cap4.Colombia.sp.htm" ��http://www.cidh.oas.org/annualrep/2008sp/cap4.Colombia.sp.htm�.


� Human Rights Council. Annual Report of the United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, March 4, 2010, A/HRC/13/72, para. 38.


� Note of the Foreign Relations Ministry of the Republic of Colombia DIDHD/ No. 21398/0386 of April 15, 2010.


� Foreign Relations Ministry of the Republic of Colombia, Human Rights in Colombia, available at: � HYPERLINK "http://www.cancilleria.gov.co/wps/wcm/connect/01c6f700415d2418b950fba7da5ab940/Documento+Derechos+Espa%C3%B1ol+Humanos+en+Colombia+tres+columnas+enero+2010.pdf?MOD=AJPERES&CACHEID=01c6f700415d2418b950fba7da5ab940" ��http://www.cancilleria.gov.co/wps/wcm/connect/01c6f700415d2418b950fba7da5ab940/Documento+Derechos+Espa%C3%B1ol+Humanos+en+Colombia+tres+columnas+enero+2010.pdf?MOD=AJPERES&CACHEID=01c6f700415d2418b950fba7da5ab940�. 


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 5.


� The La Macarena Municipal Cemetery is located on the southern border of the municipal capital of the La Macarena Municipality in the Meta Department, between the military base established there during 2003-2004 and the landing strip.  OHCHR stresses that "the cemetery has officially operated since 1959 and has a single entrance independent from access to the military base.  Between November 1998 and February 2002, during the period of the Zona de Distensión, it was controlled by the guerillas."  OHCHR also points out that "since the sixties, the Colombian Air Force has used the La Macarena landing strip for resupplying tasks.  At the end of the Zona de Distensión, which was in force between 1998 and February 2002, the Rapid Deployment Force (FUDRA), an army unit created in 1999, set out to recapture control of the area.  In 2003, the Omega Joint Task Force was created, into which FUDRA was incorporated.  The Task Force has operated up until now in the La Macarena Municipality, the other municipalities of the former Zona de Distensión, including San Vicente del Caguán (Department of Caquetá) and other neighboring ones such as San José del Guaviare and Calamar (Guaviare Department) and Puerto Rico (Meta Department)”. Report of Office of the United Nations High Commissioner for Human Rights in Colombia. Macarena Cemetery, Department of el Meta, September 7, 2010.
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� Of the 613 autopsies of persons recorded as having died in combat, 167 were identified and 446 are unidentified, among whom 51 women are recorded. Report of Office of the United Nations High Commissioner for Human Rights in Colombia. Macarena Cemetery, Department of Meta, September 7, 2010. 
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� Report of Office of the United Nations High Commissioner for Human Rights in Colombia. Macarena Cemetery, Department of Meta, September 7, 2010.


� Report of Office of the United Nations High Commissioner for Human Rights in Colombia. Macarena Cemetery, Department of Meta, September 7, 2010.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 5.
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� Information available at: � HYPERLINK "http://www.comisiondebusqueda.com/mapaDeBusqueda.php" ��http://www.comisiondebusqueda.com/mapaDeBusqueda.php�.


� Note of the Foreign Relations Ministry of the Republic of Colombia DIDHD/ No. 21398/0386 of April 15, 2010.
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� Note of the Foreign Relations Ministry of the Republic of Colombia DIDHD/ No. 21398/0386 of April 15, 2010.


� Communiqué of the National Public Prosecutors Office, January 8, 2010, (underlining added): � HYPERLINK "http://fgn.fiscalia.gov.co:8080/Fiscalia/contenido/controlador/controlador" ��http://fgn.fiscalia.gov.co:8080/Fiscalia/contenido/controlador/controlador� in Note of the Foreign Relations Ministry of the Republic of Colombia DIDHD/ No. 21398/0386 of April 15, 2010.
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� Human Rights Council. Annual Report of the United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, March 4, 2010, A/HRC/13/72, para. 41.


� Information received during the IACHR’s 140th period of sessions. Hearing on the use of military courts in cases of human rights violations in Colombia held on October 28, 2010.  � HYPERLINK "http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES" ��http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES�.
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� Human Rights Committee Examination of the Reports presented by the State Parties by virtue of Article 40 of the Covenant, Final Observations of the Human Rights Committee, CCPR/C/COL/CO/6, August 4, 2010, para. 14.


� In addition, the State pointed out that the Executive Committee of the Military Criminal Courts requested the designation of special agents from the Public Ministry to act in the investigations containing complaints which involve the military criminal courts. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 8 and 9. 
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� Information received during the IACHR’s 140th period of sessions. Hearing on the Application of military courts in cases of human rights violations in Colombia held on October 28, 2010.  � HYPERLINK "http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES" ��http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES�.


� IACHR Annual Report 2009, Chapter IV Colombia, para. 69 � HYPERLINK "http://www.cidh.oas.org/annualrep/2009sp/cap.4Colo.09.sp.htm" ��http://www.cidh.oas.org/annualrep/2009sp/Ch.4Colo.09.sp.htm�.
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� Information received during the IACHR’s 140th period of sessions. Hearing on the Application of military courts in cases of human rights violations in Colombia held on October 28, 2010.  � HYPERLINK "http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES" ��http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES�.
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� See, inter alia, I.A. Court H/R. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits and Reparations. Judgment of May 26, 2010. Series C No. 213.


� See, inter alia, I.A. Court H/R. Case of Cabrera and Montiel Flores v. Mexico. Preliminary Objections, Merits and Reparations. Judgment of November 26, 2010. Series C No. 220.


� See, inter alia, I.A. Court H/R. Case of Rosendo-Cantú and another v. Mexico. Preliminary Objections, Merits and Reparations. Judgment of August 31, 2010. Series C No. 216.


� Information received during the IACHR’s 140th period of sessions. Hearing on the Application of military courts in cases of human rights violations in Colombia held on October 28, 2010.  � HYPERLINK "http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES" ��http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES�.  For its part, the State reported that in Judgment C-533 of 2010, which examined the constitutionality of the draft Military Criminal Code bill, the Constitutional Court stressed that "conduct referred to in Articles 155, 156, 157, 158, 159 and 160 of the draft Military Criminal Code contains constituent elements which differ from those contemplated in the Ordinary Criminal code in Title II on offenses against persons protected by International Humanitarian Law, with the understanding that the missions provided for in the Constitution, the law and the regulations of the military forces and the Police must be carried out permanently in all required circumstances and not only in the context of the armed conflict.  Therefore the Court concludes that when they do not take place in the context of armed conflict the military justice can examine these types of conduct solely and exclusively whenever there is a proven direct and original link with the mission of the military or police service; should that not be the case, the perpetrators should be prosecuted pursuant to the applicable criminal law by the ordinary criminal jurisdiction”. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 10.


� See, inter alia, I.A. Court H/R. Case of the Mapiripán Massacre v. Colombia, Judgment of September 15, 2005; I.A. Court H/R. Case of the 19 Tradesmen v. Colombia, Judgment of July 5, 2004 and I.A. Court H/R. Case of Las Palmeras v. Colombia, Judgment of December 6, 2001 and IACHR. Report 43/08, Case 12.009, Leydi Dayan Sánchez v. Colombia, Merits July 23, 2008.


� I.A. Court H/R., Case of Myrna Mack Chang v. Guatemala. Judgment of November 25, 2003. Series C No. 101, para. 153.  Case of Bulacio v. Argentina. Judgment of September 18, 2003. Series C No. 100., para. 111.  Case of Juan Humberto Sánchez v. Honduras. Request for Interpretation of the Judgment on Preliminary Objections, Merits and Reparations. (Article 67 of the Inter-American Convention on Human Rights). Judgment of November 26, 2003. Series C No. 102, para. 110.


� CODHES, Bulletin 76 of January 27, 2010. � HYPERLINK "http://www.codhes.org/index.php?option=com_docman&task=cat_view&gid=62&Itemid=50" ��http://www.codhes.org/index.php?option=com_docman&task=cat_view&gid=62&Itemid=50�.  


� Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 79.


� Press Release, Colombian Office of the United Nations High Commissioner for Human Rights, November 26, 2010.  On repudiation of the violent death of the leader Óscar Maussa, the UN Office for Human Rights requests a protection policy for individuals claiming restitution of their land.  � HYPERLINK "http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=37&cat=81" ��http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=37&cat=81�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 11.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Information available at: � HYPERLINK "http://www.cidh.oas.org/medidas/2010.sp.htm" ��http://www.cidh.oas.org/medidas/2010.sp.htm�.


� The Constitutional Court has defined the unconstitutional state of affairs like





[w]hen one verifies the constant and continuous violation of the fundamental rights of multiple personas and which solution requires the intervention of different entities in order to respond for problems of an structural order, this Corporation has declared the existence of an unconstitutional state of affairs and has ordered remedies that cover not only those who exercise a tutela (writ of protection) to achieve the protection of their rights, but also other people that are in the same situation but that have not exercised the tutela.


The concept of the unconstitutional state of affairs has evolved in the jurisprudence since 1997 when it was declared for the first time. In the most recent rulings regarding this phenomenon, in accordance with the doctrine of this Corporation, there is an unconstitutional state of affairs when '(1) there is a repeated violation of fundamental rights of several people – that can therefore exercise the tutela to obtain the defense of their rights and in consequence overload the courts - and (2) when the cause of that violation is not the responsibility of the respondent authority, but it lies in structural factors'.


Among the factors that have been taken into account by the Court to define the existence of an unconstitutional state of affairs, the following can be pointed out: (i) the massive and generalized violation of several constitutional rights that affect a significant number of people; (ii) the prolonged omission of the authorities in complying with its obligations to guarantee the rights; (iii) the adoption of unconstitutional practices, like the incorporation of the tutela as part of proceedings to guarantee the violated right; (iv) the lack of adoption of legislative, administrative or budgetary measures to avoid the violation of the rights; (v) the existence of a social problem whose solution requires the intervention of several entities, requires the adoption of complex and coordinated set of actions and requires a level of resources that demand an additional and important budgetary effort; and (vi) if all the people affected by the same problem exercise the tutela to obtain protection for their rights, there would be a higher backlog in the courts.


Constitutional Court. Judgment T-025 of 2004, Magistrate Manuel José Cepeda Espinosa, January 22, 2004.


� The orders of the Colombian Constitutional Court are available at: � HYPERLINK "http://www.corteconstitucional.gov.co/relatoria/radicador/RADICADOR%20AUTOS%202009.php" ��http://www.corteconstitucional.gov.co/relatoria/radicador/RADICADOR%20AUTOS%202009.php�.


� Constitutional Court, Order 008 of 2009, Judge Rapporteur Manuel José Cepeda, January 26, 2009, paras. 134-137.


� National Attention System for the Displaced Population (SNAIPD).  Report of the National Government to the Constitutional Court on the State’s Overcoming the Status of Unconstitutional Matters declared via Judgment T-025 of 2004, July 1, 2010.  Document available at � HYPERLINK "http://www.vertice.gov.co/LinkClick.aspx?fileticket=Dy3R__Am2-8%3D&tabid=71&mid=454" ��http://www.vertice.gov.co/LinkClick.aspx?fileticket=Dy3R__Am2-8%3D&tabid=71&mid=454�. 
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� Follow-Up Commission on Public Policy of Forced Displacement, Comments on Report of July 1, 2010, of the National Government to the Constitutional Court on the State’s overcoming Unconstitutional Matters declared via Judgment T-025 of 2004, July of 2010. Document available at: � HYPERLINK "http://derechoydesplazamiento.ilsa.org.co:81/sites/derechoydesplazamiento.ilsa.org.co/files/doc/Comseg/comen-inf-gob nal.pdf" ��http://derechoydesplazamiento.ilsa.org.co:81/sites/derechoydesplazamiento.ilsa.org.co/files/doc/Comseg/comen-inf-gob nal.pdf�.


� The Follow-Up Round Table was formed by Corporacion Casa de la Mujer, the Council for Human Rights and Displacement (CODHES), SISMA Mujer, Alianza Iniciativa de Mujeres Colombianas por la Paz (IMP), Ruta Pacífica de Mujeres, the Center for Studies in Law, Justice and Society (Dajusticia), the Working Round Table for Women and Armed Conflict, the Colombian Commission of Jurists, the José Alvear Restrepo Attorney's Association and the Displaced Women's League.


� Third Follow-Up Report on Order 092 of 2008, June of 2010.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 11-15.


� Follow-Up Round Table to Order 006 of 2009.  Displacement and Disability, July of 2010.


� Follow-Up Round Table to Order 006 of 2009.  Displacement and Disability, July of 2010.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 17.


� In its observations, the State pointed out that in the Single Declaration Formula (FUD), the elderly adult variable has been included, with their different characterizations.  Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 17.


� Office of the High Commissioner for Peace. Achievements: Report 2002-2010.  Document available at: � HYPERLINK "http://www.altocomisionadoparalapaz.gov.co/web/noticias/2010/julio/documentos/10%20logros%20Oficina%20del%20Alto%20Comisionado%20para%20la%20Paz.pdf" ��http://www.altocomisionadoparalapaz.gov.co/web/noticias/2010/julio/documentos/10%20logros%20Oficina%20del%20Alto%20Comisionado%20para%20la%20Paz.pdf�


� Official figures indicate that between August of 2002 and October of 2010 more than 54,000 members of illegal armed groups (AUC, FARC, ELN) went through the demobilization process.  The figure includes collective demobilizations and the approximately 22,000 individuals linked to paramilitary or guerrilla groups that handed in their weapons individually.  Figures provided by the Program for Humanitarian Assistance to Demobilized Persons (PADH) – Office of the High Commissioner for Reintegration, August 2002 – October 2010 Statistics.  Document available at: http://www.reintegracion.gov.co/Es/proceso_ddr/Documents/presentaciones/Presentacion_oct_2010.ppt#304,5,Slide 5.


� For more than a year and a half, the demobilization, surrender of weapons and re-assimilation into civilian life proceeded under the system for individual and collective demobilization instituted by Decree 128 of 2003, which contained regulations for implementing Law 418 of 1997, extended and amended by Law 584 of 1999 and Law 782 of 2002 on reinsertion into civil society.  On June 22, 2005, the Congress of the Republic passed Law 975 (2005), which entered into force once the president signed it on July 22, 2005.  On December 30, 2005, Decree No. 4760 of the Ministry of the Interior and Justice was issued, which regulates certain aspects of Law 975 related to the deadlines for investigating those seeking to avail themselves of the benefits of the law –Article 4- and introducing the principle of timeliness for third parties involved with the possession, holding, transfer, and, in general, ownership of illicit goods handed over to make redress to victims –Article 13.  On September 29, 2006, Decree No. 3391 was published, which partially regulated Law 975 (2005), Ministry of the Interior and Justice, Decree No. 3391 (2006), September 29, 2006, “Partially regulating Law 975 (2005).”


�  Constitutional Court, File D-6032 - Judgment C-370/06, grounds for the decision made public on July 13, 2006.


� OAS Permanent Council, Resolution CP/859 (1397/04) “Support to the Peace Process in Colombia”, operative paragraph 3. OEA/Ser. G CP/RES. 859 (1397/04) of February 6, 2004.  See IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/II.102 Doc. 9 rev. 1, of February 26, 1999; Report on the Demobilization Process in Colombia OEA/Ser.L/V/II.120 Doc. 60, of December 13, 2004; Statement of the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace Law in Colombia, 2006. OEA/Ser/L/V/II. 125 Doc. 15, August 1, 2006. IACHR, “Report on the Implementation of the Justice and Peace Law: Initial Stages in the Demobilization of the AUC and First Judicial Proceedings. OEA/Ser.L/V/II.129 Doc. 6, October 2, 2007. See also Chapter IV of the IACHR annual reports for the years 1995, 1996, 1999, 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 2008 and 2009.


� Figures provided by the Program for Humanitarian Assistance to Demobilized Persons (PADH) – Office of the High Commissioner for Reintegration, August 2002 – October 2010 Statistics.  Document available at: http://www.reintegracion.gov.co/Es/proceso_ddr/Documents/presentaciones/Presentacion_oct_2010.ppt#304,5,Slide 5.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission in Support of the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� National Police of Colombia. Anti-terrorist Investigations Division. Liaison Office for Persons Demobilized and Reinserted Collectively and Individually. Control and Monitoring Report - March 2010.


� National Police of Colombia. Anti-terrorist Investigations Division. Liaison Office for Persons Demobilized and Reinserted Collectively and Individually. Control and Monitoring Report - March 2010.  The statistics of that Office report that up to March of 2010, 66 homicides of demobilized persons were reported in the metropolitan area of Bogota, 66 in the Department of Meta, 67 in the metropolitan area of Cucuta, 67 in the Department of Magdalena, 73 in the region of Uraba, 79 in the region of Magdalena Medio, 110 in the Department of Cesar, 114 in the Department of Antioquia, 138 in the Department of Cordoba and 314 in the metropolitan area of Medellin.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 19.


� Second Report of the National Commission of Reparation and Reconciliation.  Reintegration: achievements in the midst of re-arming and unresolved difficulties, August 2010, available at: � HYPERLINK "http://www.cnrr.org.co/new/publicaciones/DDR.pdf" ��http://www.cnrr.org.co/new/publicaciones/DDR.pdf�, p. 177.  In its observations, the State stressed that to confront the situation and to ensure that the participants remain in the program, the ACR - through the Attention and Risk Prevention Unit - has developed various steps to safeguard the life, integrity and security of the demobilized.  Among the most important are: 1. the development of an orientation and risk support protocol for the demobilized population, whose aim is to prepare the contractors to deal with these types of situation in an diligent and agile way; 2. a service of support and orientation for participants facing a situation of risk; 3. the establishment of a smooth communication channel with the National Police through a liaison office with the purpose of speeding the evaluations of risk level and coordinate protection measures for families and participants facing extraordinary risk; and 4. the design of a communications campaign and a number of workshops in the area of prevention of recidivism and victimization in several regions of the country. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 19.


� Second Report of the National Commission of Reparation and Reconciliation.  Reintegration: achievements in the midst of re-arming and unresolved difficulties, August 2010, available at: � HYPERLINK "http://www.cnrr.org.co/new/publicaciones/DDR.pdf" ��http://www.cnrr.org.co/new/publicaciones/DDR.pdf�, p. 210.  Also the CINEP in its Report “Noche y Niebla No. 37: Terror and Insecurity 2008” highlights that “[o]n March 25, 2006, troops from the 6th Brigade extra judicially executed Manuel Santiago Angarita Sánchez in the Chucuní lane of Ibague, Tolima, and displayed him as a member o fan illegal armed group killed in combat.  The victim had been a paramilitary in the Martín Llanos front and later a DAS informant.  The forensic report established that his body had been dressed with new boots, an oversized camouflaged uniform on top of civilian clothes and that he had been shot at close range, less than two meters, and some shots even less than 20 centimeters. As a result, the Prosecutor’s Office ordered the arrest of Lieutenant Johan Paul Castillo, Sergeant Jesús Paredes Rodríguez and Privates Fidel Arango Castro, Campo Elías Hernández, Albeiro Carmona Triana, Francisco Angulo Robayo and Janer Arley Córdoba Alape”.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission in Support of the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission in Support of the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� Speech of the Procurator General of the Nation, Alejandro Ordóñez Maldonado, presenting the results of the second stage of the project entitled “Follow-up and Preventive Oversight of Public Policies for Demobilization and Reinsertion, September 21, 2009.  In this regard, the Procurator General of the Nation has indicated that cooperation with the security forces has increased the personal insecurity of demobilized persons and their families and contradicts the purposes of reinsertion in civilian life.  Consequently, the Procurator General of the Nation has urged the Defense Ministry to ensure that all proceedings related to economic benefits in return for cooperation with the security forces exclude payments for the direct, active participation of demobilized persons in military and intelligence operations.  Procurator General of the Nation, Directive No. 0013 of June 16, 2008, pp. 5 and 6. � HYPERLINK "http://www.procuraduria.gov.co/descargas/documentoshome/home2008/directiva_0013.pdf" ��http://www.procuraduria.gov.co/descargas/documentoshome/home2008/directiva_0013.pdf� in Annual Report of the IACHR 2009, Chapter IV, Colombia, paragraph 19 � HYPERLINK "http://www.cidh.oas.org/annualrep/2009sp/cap.4Colo.09.sp.htm" ��http://www.cidh.oas.org/annualrep/2009sp/cap.4Colo.09.sp.htm�.


� See Sixth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS).  See OEA/Ser.G/CP/doc. 4148/06, August 30, 2006; Eighth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS), OEA/Ser.G. CP/doc. 4176/07, February 14, 2007; Ninth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS).  July 3, 2007; Tenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS), October 31, 2007; Eleventh Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS), June 25, 2008; Twelfth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP-OAS), February 9, 2009.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission in Support of the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission in Support of the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 61.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 61.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 20 and 21.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 20 and 21.  The State indicated that it was implementing the following supplementary measures in the area of victimization and recidivism: “a. a constant monitoring of the Reintegration Process context, through a Map of Risks and Vulnerabilities identifying the areas with a string presence of criminal gangs and constant kiosk for the participants; b. the establishment of a direct communications channel with the Directorate of Guards and Rural Security in order to gain first hand information of the demobilized population involved with criminal gangs and produce reports that contribute to evaluate the problem and make the pertinent recommendations; and c. the periodical assistance to the CI2 BACRIM (Comprehensive Intelligence Center Against Criminal Gangs) as a permanent participant, in order to understand the current situation of these groups and to support the efforts tending to the detention and prosecution of BACRIM members.” 


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 21.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 22.


� Colombian Commission of Jurists. Colombia: The metaphor of the dismantling of paramilitary groups. Second Report on the Assessment of the Application of Law 975 of 2005, pp. 96 to 101.  See also: � HYPERLINK "http://www.verdadabierta.com/victimarios/los-jefes" ��http://www.verdadabierta.com/victimarios/los-jefes�.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 62.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp.21-23.  The State highlighted that pursuant to Communication No. 007617/MDN-CGFM-CE-GCONI-DIVO7- CJM-DH-13.1 of May 29, 2010, relating to the instructions on Zero Tolerance with Illegal Armed Groups, the following orders were issued for the organic units of the Seventh Division: 1. to strengthen personnel training with emphasis on compliance with its mission and the criminal and disciplinary consequences of any conduct contrary to that mandate as well as the damage to the institutional legitimacy; 2. to advance campaigns to prevent the association of personnel under their command with illegal armed groups; 3. to increase internal safeguards in Military Units in order to detect links between Armed Forces personnel and illegal armed organizations; 4. to adopt immediate measures to ensure the criminal prosecution and disciplinary processing of those responsible for conduct against the Constitution and the law.  To that effect it is imperative that any involved personnel are placed at the disposal of the corresponding judicial authorities; and 5. to report to the Seventh Division Command those cases involving links between Armed Forces personnel and illegal armed organizations.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 63.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 63.


� Second Report of the National Commission of Reparation and Reconciliation.  Reintegration: achievements in the midst of re-arming and unresolved difficulties, August 2010, available at: � HYPERLINK "http://www.cnrr.org.co/new/publicaciones/DDR.pdf" ��http://www.cnrr.org.co/new/publicaciones/DDR.pdf�, p. 156.  The ACR considers as recidivists “those persons deprived of their liberty and convicted for crimes committed after the demobilization and those who have died in operations carried out by the security forces.”  Taking into account those elements, the State considers that the rate of recidivism amounts to 1.8%. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 23.  


� National Police of Colombia. Anti-terrorist Investigations Division. Liaison Office for Persons Demobilized and Reinserted Collectively and Individually. Control and Monitoring Report - March 2010.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 20.


� Human Rights Council, Annual Report of the UN High Commissioner for Human Rights on the Situation of Human Rights in Colombia, March 4, 2010, A/HRC/13/72, para. 64.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010.


� National Unit of Justice and Peace Prosecutors, information updated to May 31, 2010.  Available at: � HYPERLINK "http://www.verdadabierta.com/reconstruyendo/1856-estadisticas" ��http://www.verdadabierta.com/reconstruyendo/1856-estadisticas�.


� Law 782 of December 23, 2002, which amends a number of provisions and extends the period in force of Law 418 of 1997, which had been extended and modified by Law 548 of 1999.


� In most cases, the information had already been collected in the demobilization circuits.  IACHR. Follow-up on the Demobilization Process of the AUC in Colombia, Digest of Published Documents (2004-2007). III. The First Judicial Proceedings under the Justice and Peace Law, paras. 20-24.  Available at  �HYPERLINK "http://www.cidh.oas.org/pdf%20files/Colombia-Demobilization-AUC%202008.pdf"��www.cidh.oas.org/pdf%20files/Colombia-Demobilization-AUC%202008.pdf�.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010. 


� National Commission for Reparation and Reconciliation, Justice and Peace Bulletin: Caminos, Issue No. 2, April of 2010, figures updated to March 18 of 2010.  Available at: � HYPERLINK "http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-2/justicia%20y%20paz-EDI2.pdf" ��http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-2/justicia%20y%20paz-EDI2.pdf�.  The figures do not clarify whether there was a total or a partial confession.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010.  The figure for politicians include 225 mayors, 55 Municipal Councilors, 47 Representatives, 42 Senators, 24 Governors and 11 Deputies.  The figure for members of the security forces include 138 National Army officers, 76 members of the National Police, 74 officers of the National Police, 39 privates of the National Army and one Navy officer.


� Justice and Peace Chamber of the Superior Court of Bogota. Judgment of June 29, 2010, case No: 110016000253200680077, Magistrate Uldi Teresa Jiménez López.


� Justice and Peace Chamber of the Superior Court of Bogota. Judgment of June 29, 2010, case No: 110016000253200680077, Magistrate Uldi Teresa Jiménez López (footnotes omited), para. 144.


� Justice and Peace Chamber of the Superior Court of Bogota. Judgment of June 29, 2010, case No: 110016000253200680077, Magistrate Uldi Teresa Jiménez López (footnotes omited), paras. 343 - 352.  For cases of murder, the Court would grant indirect victims with the status of spouse, father, mother or offspring, the amount of 40 million pesos, while those having the status of brothers, would be granted the amount of 4 million pesos, with a maximum limit of 240 million pesos per family unit.  In the cases of displacement the Court relied on the practice of the Contentious Administrative Jurisdiction which grants to each displaced person for moral damages half the salaries (50 salaries) of those granted to a spouse, parents and offspring in case of homicide (100 salaries) and thus each displaced person belonging to a family would receive 17 million pesos, with a maximum limit of 120 million pesos per family unit.  In the case of kidnapping, the Chamber established an average between the amounts granted in the contentious administrative jurisdiction and by the Inter-American Court of Human Rights for homicide and determined that direct victims are entitled to 30 million pesos, in which case the total amount per family should not exceed 180 million, and 4 million for siblings.  Finally, the chamber established that whenever one person has been the victim of several crimes the indemnification due to the victim and his or her family shall be calculated taking into account the amounts corresponding to the most serious crimes with a maximum limit for the whole family unit of 240 million pesos.


�Justice and Peace Chamber of the Superior Court of Bogota. Judgment of June 29, 2010, case No: 110016000253200680077, Magistrate Uldi Teresa Jiménez López (footnotes omited), paras. 343 - 352.


� Verdad Abierta. "The Victims of Mampujan Appeal the First Justice and Peace Conviction", June 30, 2010.  Available at � HYPERLINK "http://www.verdadabierta.com/justicia-y-paz/2530-ipor-que-las-victimas-apelaron-la-primera-sentencia-de-justicia-y-paz" ��http://www.verdadabierta.com/justicia-y-paz/2530-ipor-que-las-victimas-apelaron-la-primera-sentencia-de-justicia-y-paz�. 


� Supreme Court of Justice, Criminal Casation Chamber, Magistrate María del Rosario González de Lemos, File No. 32575, December 15, 2009.


� Supreme Court of Justice, Criminal Casation Chamber, Magistrate María del Rosario González de Lemos, File No. 32575, December 15, 2009.


� Supreme Court of Justice, Criminal Casation Chamber, Magistrate María del Rosario González de Lemos, File No. 32575, December 15, 2009.


� Supreme Court of Justice, Criminal Casation Chamber, Magistrate María del Rosario González de Lemos, File No. 32575, December 15, 2009.


� Supreme Court of Justice, Criminal Casation Chamber, Magistrate María del Rosario González de Lemos, File No. 32575, December 15, 2009.


� Article 13 of Decree 128 of 2003. “Legal benefits. In keeping with the law, the demobilized who had been part of illegal armed organizations with respect to whom the Operational Committee on Laying Down Arms (CODA) issues the certification that is the subject of Article 12(4) of the present Decree, shall have the right to: a pardon, conditional suspension of enforcement of the penalty, cessation of proceedings, preclusion of the investigation, or the resolution of dismissal, depending on the status of the proceedings.”


� IACHR. Follow-up on the Demobilization Process of the AUC in Colombia, Digest of Published Documents (2004-2007).  Available at �HYPERLINK "http://www.cidh.oas.org/pdf%20files/COLOMBIA%20COMPILACION.pdf"��www.cidh.oas.org/pdf%20files/Colombia-Demobilization-AUC%202008.pdf�.


� IACHR. Follow-up on the Demobilization Process of the AUC in Colombia, Digest of Published Documents (2004-2007).  Report on the Implementation of the Justice and Peace Law: Initial Stages in the Demobilization of the AUC and First Judicial Proceedings (October 2, 2007) paras. 36 and 37. Available at  �HYPERLINK "http://www.cidh.oas.org/pdf%20files/COLOMBIA%20COMPILACION.pdf"��www.cidh.oas.org/pdf%20files/Colombia-Demobilization-AUC%202008.pdf�. 


� On July 11, 2007, the Supreme Court of Justice ruled that participation in paramilitary groups does not constitute the political crime of sedition.  The decision removed any further possibility for members of paramilitary groups to continue to receive pardons under law 782 of 2002 and Decree 128 of 2003.  The Supreme Court found, “6. The offences committed by persons connected with paramilitary groups, as is the case with the members of the autodefensa groups who have demobilized based on agreements with the National Government, can in no circumstances be considered sedition, since such conduct cannot be subsumed under the definition of a political offence. […] In accordance with the imperative mandates that emanate from the principle of nullum crimen nulla poena sine lege praevia interpreted in the light of the rule of proportionality, it is an error of democracy to permit illegitimate aims to gather strength through erroneous jurisprudence, given that the conspiracy to commit crimes is the appropriate standard for responding to the threats and injuries to legal rights that originate from the power structures constituted by the paramilitary or autodefensa groups.” Supreme Court of Justice, Criminal Cassation Chamber, Case No. 26945, Opinion of the Court delivered by Judges Yesid Ramírez Bastidas and Julio Enrique Socha Salamanca, July 11, 2007.


� Fundación Social. “Principle of opportunity for those demobilized that cannot be pardoned”. Available at � HYPERLINK "http://www.observatorio.derechoshumanosypaz.org/descargar_agenda.php?id=134" ��http://www.observatorio.derechoshumanosypaz.org/descargar_agenda.php?id=134� 


� Verdad Abierta. “Without the principle of opportunity. Now what?”, November 24, 2010, available at � HYPERLINK "http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-oportunidad-iahora-que" ��http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-oportunidad-iahora-que�.


� Law 1424 of 2010 by which provisions of transitional justice ensuring truth, justice and reparations for the victims of those demobilized from illegal armed groups are adopted, legal benefits are granted and other provisions are established.


� Article 1 of Law 1424 of 2010 by which provisions of transitional justice ensuring truth, justice and reparations for the victims of those demobilized from illegal armed groups are adopted, legal benefits are granted and other provisions are established.


� Article 3 of Law 1424 of 2010 by which provisions of transitional justice ensuring truth, justice and reparations for the victims of those demobilized from illegal armed groups are adopted, legal benefits are granted and other provisions are established.


� Article 4 of the Law 1424 of 2010 by which provisions of transitional justice ensuring truth, justice and reparations for the victims of those demobilized from illegal armed groups are adopted, legal benefits are granted and other provisions are established.


� Articles 6 and 7 of Law 1424 of 2010 by which provisions of transitional justice ensuring truth, justice and reparations for the victims of those demobilized from illegal armed groups are adopted, legal benefits are granted and other provisions are established.


� As indicated by the Inter-American Court 


[t]he obligation that arises pursuant to international law to try, and, if found guilty, to punish the perpetrators of certain international crimes, among which are crimes against humanity, is derived from the duty of protection embodied in Article 1(1) of the American Convention. This obligation implies the duty of the States Parties to organize the entire government system, and in general, all agencies through which the public power is exercised, in such manner as to legally protect the free and full exercise of human rights. As a consequence of this obligation, the States must prevent, investigate, and punish all violations of the rights recognized by the Convention and, at the same time, guarantee the reinstatement, if possible, of the violated rights, and as the case may be, the reparation of the damage caused due to the violation of human rights. If the State agencies act in a manner that such violation goes unpunished, and prevents the reinstatement, as soon as possible, of such rights to the victim of such violation, it can be concluded that such State has not complied with its duty to guarantee the free and full exercise of those rights to the individuals who are subject to its jurisdiction.


I.A. Court H/R. Case of Almonacid Arellano et al. v. Chile.  Judgment of 26 September 2006. Series C No. 154, para. 110 (footnotes omitted).


� On May 7, 2008, Carlos Mario Jiménez aka “Macaco” was extradited to the United States, and in May 2008, the following AUC leaders were also extradited: Diego Fernando Murillo Bejarano aka “Don Berna”, Francisco Javier Zuluaga Lindo aka “Gordo Lindo”, Manuel Enrique Torregrosa Castro, Salvatore Mancuso Gómez aka “El Mono” or “Triple Cero”, Diego Alberto Ruiz Arroyave, Guillermo Pérez Alzate aka “Pablo Sevillano”, Ramiro Vanoy Murillo aka “Cuco Vanoy”, Juan Carlos Sierra Ramírez aka “El Tuso”, Martín Peñaranda Osorio aka “El Burro”, Edwin Mauricio Gómez Luna, Rodrigo Tovar Pupo aka “Jorge 40”, Hernán Giraldo Serna aka “El Patrón”, Nodier Giraldo Giraldo, and Eduardo Enrique Vengoechea Mola.


� The IACHR issued a press release, held public hearings to receive information on the subject, and issued a decision on the matter in Chapter IV of its Annual Report for that year.  See IACHR, Press Release No. 21/08, “IACHR expressed concern over the extradition of Colombian paramilitaries,” Washington, D.C., May 14, 2008; Hearing on extraditions of paramilitaries to the United States and the rights of victims in Colombia, held on October 23, 2008 as part of the 133rd Regular Session of the Inter-American Commission on Human Rights. http://cidh.org:81/Audiencias/seleccionar.aspx. ; 2008 Annual Report of the IACHR, Chapter IV – Colombia, paras. 30-38.  �HYPERLINK "http://www.cidh.oas.org/annualrep/2008sp/cap4.Colombia.sp.htm"��http://www.cidh.oas.org/annualrep/2008sp/cap4.Colombia.sp.htm�


� Communication of the US Assistant Attorney General Gary G. Grindler to the Minister of the Interior and Justice of the Republic of Colombia, Fabio Valencia Cossio, of July 19, 2010.  Available at � HYPERLINK "http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados" ��http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados�.


� Communication from the US Assistant Attorney General Lanny A. Breuer to the Ministry of the Interior and Justice of the Republic of Colombia Fabio Valencia Cossio, July 19, 2010.  Available at � HYPERLINK "http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados" ��http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados�.


� Communication from the US Assistant Attorney General Lanny A. Breuer to the Ministry of the Interior and Justice of the Republic of Colombia Fabio Valencia Cossio, July 19, 2010.  Available at � HYPERLINK "http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados" ��http://www.verdadabierta.com/justicia-y-paz/2603-justicia-de-eeuu-dara-acceso-a-paras-extraditados�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 28.


� Cf. The Washington Post, Sealed Colombian cases trigger debate, September 11, 2010, available at � HYPERLINK "http://www.washingtonpost.com/wp-dyn/content/article/2010/09/10/AR2010091007127.html" ��http://www.washingtonpost.com/wp-dyn/content/article/2010/09/10/AR2010091007127.html�.  See also Truth Behind Bars Colombian Paramilitary Leaders in U.S. Custody, International Human Rights Law Clinic, University of California, Berkeley School of Law, February, 2010.


� The request for an arrest warrant for extradition purposes against “Diego Vecino” was issued in Note No. 0779 of the US Embassy in Colombia dated April 23, 2009, addressed to the Ministry of Foreign Affairs of the Republic of Colombia.  Through Note No. 2098 of August 28, 2009, the US Embassy filed a formal request for extradition before the Ministry of Foreign Affairs.


� The request for an arrest warrant for extradition purposes against “Don Mario” was issued in Note No. 1679 of the US Embassy in Colombia dated July 21, 2009 addressed to the Ministry of Foreign Affairs of the Republic of Colombia.  Through Note No. 2478 of October 1, 2009, the US Embassy filed a formal request for extradition before the Ministry of Foreign Affairs.


� The request for an arrest warrant for extradition purposes against “El Aleman” was issued in Note No. 1680 of the US Embassy in Colombia dated July 21, 2009 addressed to the Ministry of Foreign Affairs of the Republic of Colombia. Through Note No. 2479 October 1, 2009 the US Embassy filed a formal request for extradition before the Ministry of Foreign Affairs.


� Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Luís Edgar Medina Flórez, August 19, 2009; Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Edwar Cobos Tellez, Extradition No. 32568, February 17, 2010; Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Daniel Rendón Herrera, Extradition No. 32786, March 17, 2010; and Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Fredy Rendón Herrera, Extradition No. 32794, May 4, 2010.


� Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Edwar Cobos Tellez, Extradition No. 32568, February 17, 2010, Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Daniel Rendón Herrera, Extradition No. 32786, March 17, 2010 and Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Fredy Rendón Herrera, Extradition No. 32794, May 4, 2010.


� Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Eder Pedraza Peña, Extradition No. 33306, July 28, 2010.


� Supreme Court of Justice, Criminal Cassation Chamber, Opinion on the Extradition of Eder Pedraza Peña, Extradition No. 33306, July 28, 2010.


� In this respect, the Inter-American Court of Human Rights has emphasized that in decisions on the application of certain procedural institutions to an individual, the considerations on the attribution of serious violations of human rights should prevail.  The application of figures such as extradition must not serve as a means to encourage, bring about or ensure impunity.  In such a way, by reason of the lack of a judicial cooperation agreement between the States who have settled the extradition, it is for Colombia to declare the applicable mechanisms, instruments and judicial measures to ensure that the person extradited helps with the investigation of the facts in the present case, as well as to ensure any due trials. I.A. Court H/R., Case of the Mapiripán Massacre v. Colombia. Follow-up on Compliance.  Resolution of the Inter-American Court of Human Rights, July 8, 2009, para. 41.


� MAPP/OAS has reported that various attempts against the lives of the applicants, their families and relatives have taken place when exiting the facilities of the Bellavista and Itaguí prisons, or inside the prison Modelo de Barranquilla. Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� In December 2009, the brother of Rodrigo Tovar Pupo aka "Jorge 40" was killed in the city of Valledupar, department of Cesar.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.  


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.  Decree 315 of 2007 provides that the victims have the right to participate personally and directly, or through their legal advisors, in the voluntary deposition proceedings, the charging, the indictment and other procedural stages, which take place within the framework of Law 975, related to the events which caused the damage.  Interior and Justice Ministry, Decree No. 315 of February 7, 2007 "Through which the intervention of the victims is governed during the investigation stage of the Justice and Peace trials in accordance with the provisions of Law 974 of 2005."


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010.


� National Unit of Justice and Peace Prosecutors, information under consolidation and verification proceedings updated to June 30, 2010. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.  


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� MAPP/OAS reported that in August, 2009 took place in Arauca the first workshop, which had to be cancelled for total lack of participation of the victims.  MAPP/OAS identified as possible causes the recent nature of the victims' organizations in that Department, the lack of trust of the population in the institutions and the presence of illegal armed groups.  Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OAS), April 26, 2010.


� IACHR Annual Report 2009, Chapter IV Colombia, para. 19 � HYPERLINK "http://www.cidh.oas.org/annualrep/2009sp/cap.4Colo.09.sp.htm" ��http://www.cidh.oas.org/annualrep/2009sp/Ch.4Colo.09.sp.htm�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 30.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Supreme Court of Justice, Criminal Cassation Chamber, Judge Rapporteur Sigifredo Espinosa Pérez, Appeal Application, September 21, 2009.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.


� MAPP/OAS stressed that in this area there have been serious acts of violence against victims' leaders participating in the restitution of land, such as the killings of the leaders Guillermo Ramos, John Jairo Vides and Argenito Díaz. Fourteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process in Colombia (MAPP/OEA), April 26, 2010.  Similarly, there were reports of the murders of victims' leaders Alexander Quintero, Rogelio Martínez, Albeiro Valde, Jair Murillo, Beto Ufo Pineda Muñoz, Hernando Pérez, Edgar Bohorquez and Óscar Maussa.  CODHES.  Murder of Leaders and Persons in Displaced Situations, � HYPERLINK "http://www.codhes.org/images/stories/pdf/CLD%20asesinados%20Sept%202010.pdf" ��http://www.codhes.org/images/stories/pdf/CLD%20asesinados%20Sept%202010.pdf�.  IACHR. Press Release 117/10, IACHR condemns murder of Óscar Maussa in Colombia, � HYPERLINK "http://www.cidh.org/Comunicados/Spanish/2010/117-10sp.htm" ��http://www.cidh.org/Communications/Spanish/2010/117-10sp.htm�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 29.  The State also indicates that Decree 1737 of 2010 contemplates the creation of Departmental Groups of Supplementary Measures managed by the Governors, in order to establish a dialogue with communities and victims' and Women's organizations in order to identify vulnerability factors and potential threats.  This group must also ensure the rights of the victims and their family members so that they can access the institutional offer on education, health, housing, social assistance and emotional stability, among other areas, through the departmental levels under their responsibility.  


� IACHR Principal Guidelines for a Comprehensive Reparations Policy, OEA/Ser/L/v/II.131 Doc. 1, February 19, 2008,� HYPERLINK "http://cidh.org:81/pdf%20files/Lineamientos%20principales%20para%20una%20política%20integral%20de%20reparaciones.pdf" ��http://cidh.org:81/pdf%20files/Lineamientos%20principales%20para%20una%20política%20integral%20de%20reparaciones.pdf�.


� Article 1 of Decree1290/08 “by which a program of individual administrative reparations for victims of illegal armed groups is created.”


� National Commission for Reparation and Conciliation, Guide to Justice and Peace: Caminos, 6th ed., to August of 2010, figures to June 30, 2010.  Available at: � HYPERLINK "http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-6/CAMINOS-WEB-6.pdf" ��http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-6/CAMINOS-WEB-6.pdf�.


� National Commission for Reparation and Conciliation, Guide to Justice and Peace: Caminos, 6th ed., to August of 2010, figures to June 30, 2010.  Available at: � HYPERLINK "http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-6/CAMINOS-WEB-6.pdf" ��http://www.cnrr.org.co/new/boletin-justiciaypaz/EDI-6/CAMINOS-WEB-6.pdf�.


� Colombia's observations on the Inter-American Commission on Human Right's Draft Chapter IV Report, corresponding to 2009, December 13, 2009, p.17.


� The reparations motion is the phase prior to judgment within the trial proceedings set out in Justice and Peace Law 975, in which the victims demonstrate their wish before the Justice and Peace Court to be awarded reparations, and the manner in which they pretend to obtain such reparation. Available at: � HYPERLINK "http://www.cnrr.org.co/contenido/09e/spip.php?article2824&var_mode=calcul" ��http://www.cnrr.org.co/contenido/09e/spip.php?article2824&var_mode=calcul�.


� Information available at � HYPERLINK "http://www.cnrr.org.co/contenido/09e/spip.php?article3069&var_mode=calcul" ��http://www.cnrr.org.co/contenido/09e/spip.php?article3069&var_mode=calcul�.


� In June 2009, after debates in the Senate and Chamber of Representatives, a new version of the Bill, which offered access to reparations for victims of crimes committed by State agents, was defeated in the Congressional Conciliation Commission by 48 votes against the Bill, and 24 in favor.  The Office of the President of the Republic issued a press release rejecting any act of conciliation of the law Bill which would generate high costs or would equate the crimes committed by illegal groups with those acts committed by State agents.  In fact, he stressed that a cost greater that 80 billion pesos "would create an irreparable crisis in the State's finances, would make reparation of the victims impossible, and the final text would not pass from being dead letter to serve fleeting electoral excitement."  In addition, the Government stressed that a compromise text "represents a serious threat to Democratic Security, since it compares agents in the employment of the State to terrorists, since the former may have a judicial trial and an executory decision declaring damages to the victim and liability may be attributed to them."  Office of the President of the Republic of Colombia, Communication No. 35, June 18, 2009, available at: �HYPERLINK "http://web.presidencia.gov.co/comunicados/2009/junio/305.html"��http://web.presidencia.gov.co/comunicados/2009/junio/305.html�, in the IACHR's Annual Report 2009, Chapter IV, Colombia, para. 62 � HYPERLINK "http://www.cidh.oas.org/annualrep/2009sp/cap.4Colo.09.sp.htm" ��http://www.cidh.oas.org/annualrep/2009sp/Ch.4Colo.09.sp.htm�.


� Article 3 of Bill 107 of 2010. 


� Article 3 of Bill 107 of 2010. 


� Article 3 of Bill 107 of 2010. 


� Article 3 of Bill 107 of 2010.


� Articles 60 and 61 of Bill 107 of 2010: Those legally entitled to restitution. "Individuals who were owners, possessors, holders or occupiers of land, and were dispossessed there from, or who were obliged to abandon them as a direct or indirect result of events occurring from January 1, 1990, and which constitute violations dealt with in Article 3 of the present [Bill] may request restitution of the land or country living space in the terms established in this chapter, without prejudice to other reparations taking place in conformity with the provisions of the present law." Presumption of Dispossession. "Transfers of ownership, the suspension or termination of possession, the holding, or the occupation and forced abandonment of lands shall be presumed to be absolutely null and void.  As a result, the burden of proof shall be reversed and the resistor shall prove good faith liability free."


� Article 9 of Bill 107 of 2010. 


� Article 19 of Bill 107 of 2010. 


� Article 24 of Bill 107 of 2010. 


� Article 131 of Bill 107 of 2010. 


� IACHR Principal Guidelines for a Comprehensive Reparations Policy, OEA/Ser/L/v/II.131 Doc. 1,  February 19, 2008,� HYPERLINK "http://cidh.org:81/pdf%20files/Lineamientos%20principales%20para%20una%20política%20integral%20de%20reparaciones.pdf" ��http://cidh.org:81/pdf%20files/Lineamientos%20principales%20para%20una%20política%20integral%20de%20reparaciones.pdf�.


� Article 7 of the Political Constitution of Colombia states that "[t]he State recognizes and protects the cultural and ethnic diversity of the Colombian Nation."


� See: National Administrative Department of Statistics (DANE); a Multicultural Nation.  Its Ethnic diversity.”  Department of Census and Demographics, May of 2007. Available at: � HYPERLINK "http://www.dane.gov.co/files/censo2005/etnia/sys/colombia_nacion.pdf" ��www.dane.gov.co/files/censo2005/etnia/sys/colombia_nacion.pdf� 


� National Administrative Department of Statistics (DANE); a Multicultural Nation.  Its Ethnic diversity.”  Department of Census and Demographics, May of 2007. Available at: � HYPERLINK "http://www.dane.gov.co/files/censo2005/etnia/sys/colombia_nacion.pdf" ��www.dane.gov.co/files/censo2005/etnia/sys/colombia_nacion.pdf�. 


� The campaign is entitled "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.  It expresses, in general terms, "the concerns of indigenous organizations, on the adverse effects on indigenous peoples caused by the internal armed conflict, poverty, discrimination, institutional neglect, and the imposition of a foreign and devastating model of development on the indigenous territories, which threatens the physical and cultural extinction of the 102 peoples in the country."


� UN - International Convention on the Elimination of all forms of Racial Discrimination - Final Observations of the Committee for the Elimination of Racial Discrimination, Colombia, August 28, 2009.


� United Nations System in Colombia - Press Release: “International Indigenous Peoples Day: Strategies for the protection of their lives and integrity." 2010-08-09. Available at: � HYPERLINK "http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81" ��http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81�.


� These 34 indigenous peoples are: (1) Wiwa, (2) Kankuamo, (3) Arhuaco, (4) Kogui, (5) Wayúu, (6) Embera-Katío, (7) Embera-Dobidá, (8) Embera-Chamí, (9) Wounaan, (10) Awá, (11) Nasa, (12) Pijao, (13) Koreguaje, (14) Kofán, (15) Siona, (16) Betoy, (17) Sikuani, (18) Nukak-Makú, (19) Guayabero, (20) U’wa, (21) Chimila, (22) Yukpa, (23) Kuna, (24) Eperara-Siapidaara, (25) Guambiano, (26) Zenú, (27) Yanacona, (28) Kokonuko, (29) Totoró, (30) Huitoto, (31) Inga, (32) Kamentzá, (33) Kichwa, and (34) Kuiva. 


� These indigenous peoples are: (1) Yamalero, (2) Makaguaje, (3) Pisamira, (4) Tsiripu, (5) Eduria (Taiwano), (6) Piaroa, (7) Wipijiwi o Wipiwi, (8) Muinane, (9) Yaruro, (10) Dujo, (11) Judpa, (12) Yauna, (13) Bara, (14) Ocaina, (15) Yohop (Hupdu), (16) Amorua, (17) Chiricoa, (18) Nonuya, (19) Kawiyari, (20) Yuri, (21) Matapi, (22) Kakua, (23) Achagua, (24) Carijona, (25) Tatuyo, (26) Tariano, (27) Yagua, (28) Masiguare, (29) Nukak Makú, (30) Guayabero, (31) Carapana, and (32) Bora.


� "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� In the words of the ONIC, "the Nukak Makú are in a state of displacement in the municipal capitals, are living overcrowded and in a different environment to the jungle, which has contributed to the proliferation and spread of illnesses uncommon in their milieu, also a consequence of a change of diet, which has brought other problems or illnesses such as with their teeth, by the introduction of non-traditional foodstuffs such as rice, beans, lentils, milk and salt which come in the kits or emergency aid packs given to them.  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� As expressed by the ONIC, "in relation to the Nukak, there have been advances in the institutional liaising between entities, and a whole institutional supply has been generated, but there is no concrete and robust response, directed to provide real solutions to the complex problem of this indigenous people.  The activities are being directed at the nutritional security, and forced displacement, but there is no directive inclined towards the social and cultural strengthening of this people.  The interventions of public institutions, NGOs and sectors of civil society, far from supporting the socio-cultural strengthening of the Nukak-Makú, have done more damage to this indigenous people, since they are occasional interventions which follow a pronounced assistance model that ignores age-old practices; there are profound indications of fractures in their socio-cultural structure, and the process of autonomy and self-sufficiency of the indigenous Nukak-Makú have been weakened." Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� The ONIC has reported that "since 2006, faced with a total lack of State attention in health services for the Nukak Makú People, the ONIC is financing the services of a western doctor to treat their illnesses, while they remain displaced.  However, it must be stressed that this attention is an obligation of the State, thus, the ONIC continue to demand that the State complies with its duties towards this people in danger of extinction." Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.  


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 32.


� "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�. 


� According to the ONIC, "the major priority for this people is to start planting and growing to have food for daily consumption.  They have always grown sweet and sour yucca, rice and maize, but skill and care are needed for the best yield, and care, through the use of organic fertilizers and sustainable programs.  Equally they need to acquire the tools for work in the fields, and to possess some livestock for the consumption of milk and meat, as well as pigs and chickens for their daily intake of protein."  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� The ONIC reports that members of the Wipiwi community "have no homes, clothing or artifacts for the development of their day-to-day activities.  There are serious illnesses among its members such as tuberculosis and Malaria, as well as skin diseases in the women and children."  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� In the ONIC's words, "Although they have kept their language, their traditional authorities have become weakened, they have lost their ancestral wisdom about medicines, environmental management and cultural development.  The lack of traditional shamans of a high level, shows the weakening in the cultural survival of the Wipiwi people, provides evidence of the few community resources to confront the various discomforts afflicting them and has impacted upon their organizational capacity, on the exercise of authority and government within the people.  These people have reduced the processes for the handing on wisdom and knowledge, due in part to the reduction in effective dominion over the land, the forced fragmentation of the people, the obligatory domesticity, confinement to the territory on the Reserve, the difficulty in ranging over traditional lands in their walkabouts and the deaths of traditional shamans, caused in large part by the lack of food.  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� As the ONIC states, "Going back years, the Makaguaje people have lived in the Peñas Blancas area, in the Caquetá Department, and their language is tucano.  By the year 2000, this people had 50 members and tragically by 2009, in the same area, the Chorographical Commission only found three individuals indentified as Makaguaje, and were informed that in the area known as El Tablero, in the Putumayo Department, there is possible another indigenous Makaguaje whom they might contact.  The few remaining members live in dispersed areas between the Caquetá and Putumayo Departments, so there is no fixed reservation as such."  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� In its Annual Report for 2009, the IACHR had already mentioned that "the ethnic groups are targets of the violence deriving from the armed conflict, in an individual and collective way, which endangers their autonomy and their territorial and cultural rights", and had received information on multiple acts of violence committed against individuals, families and Colombian indigenous communities.


� These processes include (i) raids and the presence of illegal armed groups on indigenous lands, on the occasions following a strong military presence on the land by the security forces; (ii) armed confrontations between illegal armed groups, or between these and the security forces, on indigenous lands, or nearby; (iii) occupation of sacred sites by illegal armed groups and by units of the security forces; and (iv) laying of anti-personnel mines and dumping live munitions (MAP/MUSE) on their lands.


� These processes include (i) being individually and collectively identified as collaborators with some of the actors participating in the armed conflict, frequently resulting in murders, threats, disappearances or, in some cases, extrajudicial executions known as "false positives"; (ii) targeted assassinations of leaders, traditional authorities and prominent members of the indigenous communities; (iii) threats, harassment and persecution of individuals, families and communities by illegal armed actors and by some individual members of the security forces; (iv) confinement of families and entire communities by the guerillas, paramilitary groups, or by virtue of the presence of anti-personnel mines; (v) controls on the movement of individuals, food, medicines, fuels, basic goods and services and emergency humanitarian aid, by illegal armed actors and, on occasion, by members of the security forces, which hinder the traditional use of their lands and cause serious shortages resulting, in turn, in nutritional insecurity, health crises, and a lack of attention to the basic needs of entire communities; (vi) a repeated lack of respect for the traditional indigenous authorities by the illegal armed actors and occasionally by members of the security forces; (vii) behavioral restrictions and controls on their own cultural rules by illegal armed groups; (viii) forced recruitment of minors, young people and community members by irregular armed actors; (ix) seizing of the communities' means of subsistence by armed actors; (x) forced prostitution, sexual violence and seduction of women and young indigenous girls as a war strategy by illegal armed actors; (xi) murders and threats against teachers, health workers and defenders of indigenous people's rights by irregular armed actors; (xii) the temporary occupation of schools, homes and community buildings by illegal armed actors and occasionally by members of the security forces; and (xiii) the use of communities as human shields during confrontations, by illegal armed actors.


� These processes include, in particular, (i) simply despoiling land by actors with an economic interest in the land and natural resources belonging to the indigenous communities, as well as by settlers invading their lands and with links to armed actors; (ii) the development of legal or illegal economic activities on indigenous lands, especially illegal cultivations, in the main coca and poppies, or even irregular economic exploitation developed by groups with links to armed actors; and (iii) fumigations by the State, sometimes indiscriminate, of illegal crops. 


� These situations include (i) poverty, (ii) dietary insecurity, (iii) bad health conditions, (iv) invisibility and (v) ethnic and cultural weakening, and adopting another culture.


� ONIC – Report to the Inter-American Commission on Human Rights on the human rights situation of the indigenous peoples of Colombia, in the context of the Thematic Hearing requested by the National Indigenous Organization of Colombia in the Commission's 140th period of sessions. 


� "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� Press Releases Nos. 73/10, 89/10 and 106/10, available at: � HYPERLINK "http://www.cidh.oas.org" ��www.cidh.oas.org�. 


� Threats denounced, among others, in: "Indigenous Guambiano leaders threatened by paramilitaries", El Pais newspaper, April 29, 2010: : � HYPERLINK "http://www.elpais.com.co/paisonline/notas/Abril282010/guambianosamenazados.html" ��http://www.elpais.com.co/paisonline/notas/Abril282010/guambianosamenazados.html�; and � HYPERLINK "http://www.colectivodeabogados.org/Las-autoridades-del-pueblo-MISAK" ��http://www.colectivodeabogados.org/Las-autoridades-del-pueblo-MISAK�.


� Urgent Action of the Caldas Indigenous Regional Council (CRIDEC), May 24, 2010. Available at: � HYPERLINK "http://www.onic.org.co/comunicados.shtml?x=36629" ��http://www.onic.org.co/comunicados.shtml?x=36629�.  


� Public Communiqué of the High Town Councils of the Sinú and Verde Rivers, and of the Karagabí Town Council, July 7, 2010.


� Public Communiqué of the High Town Councils of the Sinú and Verde Rivers, and of the Karagabí Town Council, July 7, 2010. 


� Measure No. MC-12/09, available at: � HYPERLINK "http://www.cidh.oas.org" ��www.cidh.oas.org�. 


� According to information in the public communiqué of the Indigenous Unit of the Awá People (UNIPA), "On October 10, the Army entered and camped between the Brisas de la Hondita community council and the indigenous Awá Chinguirito Mira reserve.  The soldiers would enter the Awá family houses when these were alone and would take away the families' goods, the reason why the reserve's authorities in company with the guards spoke with the army to respect the Awá population's property. / Various acts of harassment and bombardment occurred; on October 14, there was a confrontation on the outskirts between the community council of Brisas de la Honda and the Chinguirito Mira reserve at 8:30pm.  Then another confrontation occurred on October 26 in the Hondita community (the Awá community which is not within the title of the reserve, but is part of the zone request for expansion).  On November 3, there was a bombardment in the Hondita; afterwards on November 5, a bomb fell one hundred meters for the Chinguirito school, a place where there are several houses and where Awá families had sought shelter when the bombing and fighting between the FARC and the Army began.  These confrontations have left live shells in the reserve, representing a serious danger for the Awá families living there.  After the army were present in the area, the inhabitants of the reserve were unable to pursue their daily activities, such as planting, hunting and fishing.  Due to these confrontations and bombardments, the people are frightened.  On November 14, in the lower district of Buenavista, Barbacoas Municipality - Nariño at 8:00pm a fierce confrontation took place between the FARC, ELN and the National Army.  As a result of this confrontation, Mr. Melqui Nastacuás, 25 years old, died, Mr. Ignacio Nastacuas and Mrs. Claudia García (who was five months pregnant and Melqui's wife) were injured.  It seems that this confrontation left more dead and wounded. Indigenous Unit of the Awá People's (UNIPA) Communiqué to national and international public opinion, November 15, 2010. Available at: � HYPERLINK "http://www.onic.org.co/nuevo/comunicados.shtml?x=36918" ��http://www.onic.org.co/nuevo/comunicados.shtml?x=36918�. 


� "34 indigenous communities are in imminent danger because of the laying of anti-personnel mines in the Department of Chocó".  Communiqué of the Association of Wounaan, Embera Dobida, Katío, Chamí and Tule Town Councils of the Department of Chocó - OREWA - Information Bulletin, December 2, 2010: " Chocó Indigenous Communities a people resisting extermination". Available at: � HYPERLINK "http://www.orewa.org" ��www.orewa.org�.


� The communities at risk are the following: of the Embera peoples, the communities of (1) El Dieciocho (Municipality of Carmen de Atrato), (2) Yagual (Municipality of Carmen del Darién), (3) Mamey Dipurdu (Municipality of Carmen del Darién), (4) Chuscalito (Municipality of Quibdó), (5) Chagado (Municipality of Beté), (6) Chanu (Municipality of Bojayá), (7) Punto Alegre (Municipality of Bojayá) (8) Eyakera (Municipality of Unguía), (9) Unión Baquiaza (Municipality of Bojayá), (10) Peña Negra (Municipality of Bojayá), (11) Piñita (Municipality of Bojayá), (12) Amparradó (Municipality of Bojayá), (13) Chidima (Municipality of Acandí), (14) Churipa (Municipality of Bagadó), (17) Cevede (Municipality of Alto Andágueda), (18) El Consuelo (Municipality of Carmen de Atrato), (19) Alto Río Catrú (Municipality of Alto Baudó), (20) Catrú (Municipality of Alto Baudó), (21) Cocalito (Municipality of Alto Baudó), (22) Bocana Río Catrú (Municipality of Alto Baudó), (23) El Veintiuno (Municipality of Quibdó), (24) Parruquera (Municipality of Lloró), (25) El Consuelo Parte Baja (Municipality of Carmen de Atrato), (26) Mambual (Municipality of Carmen de Atrato); and the Tule peoples, (27) the Arquía community (Municipality of Unguía).


� "34 indigenous communities are in imminent danger because of the laying of anti-personnel mines in the Department of Chocó".  Communiqué of the Association of Wounaan, Embera Dobida, Katío, Chamí and Tule Town Councils of the Department of Chocó - OREWA - Information Bulletin, December 2, 2010: " Chocó Indigenous Communities a people resisting extermination". Available at: � HYPERLINK "http://www.orewa.org" ��www.orewa.org�.


� Ombudsman's Office - Early Warning System.  Risk Report No. No. 010-09; Imminent risk for the Arquía and Eyákera Reserves in the Municipality of Unguía – Chocó. Release of November 23, 2010. � HYPERLINK "http://www.defensoria.org.co" ��www.defensoria.org.co�.


� Ombudsman's Office - Early Warning System.  Risk Report No. No. 010-09; Imminent risk for the Arquía and Eyákera Reserves in the Municipality of Unguía – Chocó. Release of November 23, 2010 � HYPERLINK "http://www.defensoria.org.co" ��www.defensoria.org.co�.


� United Nations System in Colombia - Press Release: "International Indigenous People's Day: Strategies for the protection of their lives and integrity." 2010-08-09. Available at: � HYPERLINK "http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81" ��http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81�.


� "Five year old boy and his mother (Councilor of Caldono) new victims of the FARC".  Cauca Indigenous Regional Council - Public communiqué of May 13, 2010.


� "Once again the war costs the lives of two and injures seven in the indigenous communities on our land Cxhab Wala Kiwe, Toribío Indigenous Reserve – Cauda."  Indigenous Councils of Toribío, San Francisco and Tacueyó - Nasa project Association - Association of Indigenous Town Councils of Norte del Cauca (ACIN): Public Communiqué, November 23, 2010. Available at: � HYPERLINK "http://www.onic.org.co/nuevo/comunicados.shtml?x=36927" ��http://www.onic.org.co/nuevo/comunicados.shtml?x=36927�.


� Ombudsman's Office.  Communiqué No.1502, February 22, 2010: "Ombudsman condemned attacks on the Caldono, Jambaló and Cajibío Municipalities (Cauca)".  See also: "Social and cultural emergency in the Cauca indigenous territories due to the war."  Cauca's Indigenous Regional Council's Communiqué - CRIC, March 3, 2010. . Available at: � HYPERLINK "http://www.onic.org.co/comunicados.shtml?x=36550" ��http://www.onic.org.co/comunicados.shtml?x=36550�.


� Ombudsman's Office. Press Release No. 1503, February 23, 2010: “520 people of the Nasa ethnic group displaced in Cauca".


� Ombudsman's Office, Press Release No. 1580, August 30, 2010: "Humanitarian Commission formed to verify the risk of displacement of the Guayabero indigenous population of the Mocuare Reserve between the Meta and Guaviare Departments."


� "Fumigation in the River Naya - the indigenous Eperara Siapidaara people complain of the destruction of their community plots."  Communiqué of the Eperara-Siapidaara de Joaquincito Town Council, Río Naya; the Indigenous Town Councils of the valley - Pacific region; Proceso de Comunidades Negras Committee of Black Communities, el Palenque El Congal de Buenaventura and Colectivo de Trabajo Jenzera, 16 March 2010. Available at: http:www.onic.org.co/comunicados.shtml?x=36562 


� "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� As the ACNUR explains, "in the case of the indigenous population, whose economic, social and cultural systems are so fundamentally based on their relationship to the land, forced displacement represents a serious threat.  It destroys their ancestral way of life, their social structures, their languages and identity.  Ultimately, it may prove to represent the loss of entire groups. 'Losing our land is to lose ourselves', confirmed an indigenous Siona woman after she was forced to flee her land. 'To leave is one step closer to dying'.  For this reason, the indigenous peoples are one of the principal priorities for ACNUR attention in Colombia."  Taken from "'Losing our land is to lose ourselves' - Indigenous peoples and forced displacement in Colombia". ACNUR Information Leaflet.


� Ombudsman's Office.  Press Release of February 17, 2010: "Ombudsman's Office concern for massive displacement of indigenous communities in Olaya Herrera (Nariño)."


� "They want to take us, indigenous peoples, dead or alive from our land - Forced displacement of the indigenous community of Chigorodó Membá'.  Communiqué of the Association of Indigenous Councils of Wounaan, Embera Dobida, Katío, Chamí and Tule, Department of Chocó - OREWA - ; Information Bulletin, December 2, 2010: " Indigenous Communities of Chocó a people resisting extermination." Available at: � HYPERLINK "http://www.orewa.org" ��www.orewa.org�.


� Association of Town Councils and Traditional Indigenous Authorities of the Arauca Department (ASCATIDAR) - Public Communiqué of November 23, 2010. Available at: � HYPERLINK "http://www.onic.org.co/nuevo/comunicados.shtml?x=36924" ��http://www.onic.org.co/nuevo/comunicados.shtml?x=36924�.


� Ombudsman’s Office.  Press Release of August 27, 2010: "Condemnation of the kidnapping of two indigenous leaders in the Pacific coast of Nariño and demands for their immediate release."


� Cf. IACHR. Women faced with violence and discrimination derived from the armed conflict in Colombia. OEA/Ser.L/v/II, Doc. 67, October 18, 2006, paras. 102 to 147.


� Public Complaint at � HYPERLINK "http://www.vanguardiavalledupar.com/2009/11/12/jud2.htm" ��http://www.vanguardiavalledupar.com/2009/11/12/jud2.htm�, and reproduced in: "Indigenous women in the context of the internal armed conflict living in Colombia", ONIC, 2010.


� In the terms of the communiqué, "the United Nations System wishes to stress the methodologies and the patterns of the occurrence of sexual violence used by members of illegal armed groups, and occasionally by members of the security forces, as part of war and military action.  Many times this sexual violence is a cause and a result of forced displacement and has an element of discrimination and racism in the context of the conflict.  The lack of statistics and specific data by gender and ethnicity make the problems even more invisible.  Faced with this lack of protection, the response of the judiciary and the indigenous justice system represents a large challenge." United Nations System in Colombia - Press Release: "International Indigenous People's Day: Strategies for the protection of their lives and integrity." 2010-08-09. Available at: � HYPERLINK "http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81" ��http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 34.  


� In its observations the State reported that “based upon the agreements signed in the Permanent Negotiation Table of May 22, 2009, it was established that the first socialization meeting for the Safeguard Plan with each people would take place after the preparatory meetings, the 29 departmental meetings, the macro-regional and national meetings defined for the formulation of the Guarantee Program.  To date the preparatory meetings all around the country, the departmental meetings and the five macro-regional meetings have already taken place” with the participation of members, authorities, leaders and organizations of all of the existing indigenous peoples in the country. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 35.


� In its observations the State reported that “[a]lso, the timing for the development of the proceedings for the safeguard plans would be subject to the agreements reached in the negotiating tables; provided that consensus was duly reached by the indigenous authorities of the 4,075 communities individualized in the Court Decision, belonging to the 34 indigenous peoples.  Therefore, it is important to state that the implementation of the safeguard programs depends on the proper formulation of the Guarantee Program”. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 35.  


� In its observations the State indicated that “[t]aking into account the particular characteristics of each indigenous people and their right to autonomy, the National Government has received a number of requests by various indigenous peoples to initiate the process of prior consultation for the preparation of their respective plans of ethnic safeguarding.  Therefore, the Government has acknowledged the specific needs of some indigenous peoples and has initiated the consultation process with their respective legitimate authorities, with a procedural proposal”. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 36.


� "The right to property under Article 21 of the American Convention therefore has particular importance for the indigenous and tribal peoples, since guaranteeing the right to territorial property is a fundamental platform for the development of the indigenous communities' culture, spiritual life, integrity and their economic survival.  [IACHR, allegations before the Inter-American Court of Human Rights in the case of Sawhoyamaxa v. Paraguay.  Referred to in I.A. Court H/R. Case of the Sawhoyamaxa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of March 29, 2006. Series C No. 146, para. 113(a).  It is a right to territory which includes the use and enjoyment of their natural rights.  It is directly related, including as a pre-requisite, with the right to live in dignified conditions, to nourishment, to water, to heath, and to life, [IACHR, Democracy and Human Rights in Venezuela, 2009. Doc. OEA/Ser.L/v/II, Doc. 54, December 30, 2009, paras. 1076-1080], to honor, dignity, to the freedom of thought and religion, the freedom of association, to the rights of the family, to free movement and residence. " [IACHR, allegations before the Inter-American Court of Human Rights in the case of Awas Tingni v. Nicaragua. Referred to in: I.A. Court H/R. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Merits, Reparations and Costs. Judgment of August 31, 2001. Series C No. 79, para. 140(f)]"  Taken from: IACHR, "The Rights of Indigenous and Tribal Peoples over their Ancestral Lands and Natural Resources - Rules and Jurisprudence of the Inter-American System of Human Rights", 2010, p. 2.


� In the words of the Constitutional Court in its Order 004/09: "Indigenous peoples are especially exposed, in a state of helplessness, to the armed conflict and to displacement. [...] As well, the armed conflict has aggravated pre-existing territorial disputes, in which non-indigenous parties have acquiesced in, or allied themselves with, the activities of illegal armed groups, to the detriment of ethnic groups. [...] The interest of non-indigenous actors in the land derives from various factors: from the natural resources, for its strategic military value, for its economic value, and from its distance from urban centers.  The interested parties may be armed or unarmed actors, legal or otherwise, and scarcely intermingle.  Territorial disputes are settled by violence, to the detriment of the indigenous peoples, with grave violations of human rights and of IHL, for their involvement in a conflict that does not belong to them.  This variety of signs comes from the annex to the present order. [...] At the same time, the importance for the indigenous peoples of their land for their cultures, food and ethnic integrity, exacerbates the damages from the factors of displacement as well as from the displacement itself."  In the same sense, the ACNUR explains that "[t]he forced occupation and exploitation of land are among the key factors of displacement in Colombia.  Indigenous communities are especially vulnerable, considering that they inhabit large collective territories rich in natural resources (biofuels, oil, wood), and located in areas close to frontiers, or suitable for coca cultivation."  Taken from: "In losing our land we lose ourselves - Indigenous peoples and Forced Displacement in Colombia".  ACNUR Information Leaflet.


� ONIC – Report for the Inter-American Commission on Human Rights on the Situation of Human Rights of the Indigenous Peoples of Colombia, in the context of the Special Hearing requested by the National Indigenous Organization of Colombia at the Commission's 140th period of sessions.


� ONIC – Report for the Inter-American Commission on Human Rights on the Situation of Human Rights of the Indigenous Peoples of Colombia, in the context of the Special Hearing requested by the National Indigenous Organization of Colombia at the Commission's 140th period of sessions.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 37. 


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 37.


� Cf. IACHR, Report No. 75/02, Case 11.140, Mary and Carrie Dann v. United States, December 27, 2002.


� For the IACHR, "the States are obliged to abstain from adopting regressive legislative or administrative measures that may affect the enjoyment of the right to land of indigenous peoples.  [If States adopt regressive measures, they have the obligation to leave them without effect or to abstain from applying them”. IACHR, Third Report on the Situation of Human Rights in Paraguay. OEA/Ser./L/vII.110, Doc. 52, March 9, 2001, paras. 49, 50 – Recommendation 4]”. Quoted from IACHR “The Rights of Indigenous and Tribal Peoples over their Ancestral Lands and Natural Resources – Rules and Jurisprudence of the Inter/American System”, 2010.


� In this sense, the ONIC has confirmed: "in our country, the development of large-scale projects on indigenous territories has benefitted from the context of the war and the internal armed conflict: many of these without conducting prior consultation or via inadequate consultation.  Very frequently, before undertaking a project, legal and illegal armed groups are deployed to spread terror, fear and panic [...]"  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� In the words of the Court, "there are reports of [...] the development of lawful activities for exploiting the natural resources, in an improper way, by private sector economic actors or by illegal armed groups - such as indiscrimate logging, the planting and exploitation of agro industrial cash crops, improper mining, and other associated activities.  Often these activities affect the sacred sites of ethnic groups, with the consequent destructive impact on the cultural structures.  In this sense, it must be stressed that many indigenous groups have denounced the violent strategies used by interested armed actors, even in the direct implementation of agricultural megaprojects and the exploitation of natural resources, or in the aid from certain companies and economic actors who develop these projects, and with whom they have joined to share in the benefits of such activities.  According to the complaint - and depicted below in the annex - some economic actors have apparently linked up with irregular armed actors to commit, within the indigenous communities, acts of violence which eliminate or displace the indigenous peoples from their ancestral lands, thus clearing the way for the implementation of these production projects.  This derives, in essence, from the presence of extensive commercial interest in the natural resources on their lands.  In some places in the country it is clear that actors in the armed conflict have joined with economic interests, an association that is one of the main causes for forced displacement."  Constitutional Court, Order 004 of 2009, paragraph 2.3.


� United Nations System in Colombia - Press Release: "International Indigenous People's Day: Strategies for the protection of their lives and integrity." 2010-08-09. Available at: � HYPERLINK "http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81" ��http://www.hchr.org.co/publico/comunicados/2010/comunicados2010.php3?cod=26&cat=81�.


� Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, pp. 37 and 38.


� In the words of the ONIC, the Colombian Institute of Geology and Mineralogy (INGEOMINAS) states that there are 304 reservations located within mining areas in which mining rights are being granted for the exploration and exploitation of different minerals.  The same source points out that in 2008, 65% of mining concessions being granted within mining areas, and being developed through the Free Commerce Treaty (TLC) signed with Canada, are located on ancestral lands belonging to indigenous communities (...)".  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co� [footnotes omitted].


� As the ONIC explains, "between 2000 and 2007, ECOPETROL signed 208 investigation and exploration contracts, 100 of which affected indigenous peoples, i.e., a total of 207 indigenous reservations and around 30 peoples, which were included on the petroleum map, affecting 5,884,244.2 hectares of territory overlapping with petroleum blocks.  Similarly, in agreement No.08 of 2004, the management group of the National Hydrocarbons Agency (ANH) defined five special areas for intervention, four of which directly affect indigenous territories, that is, 134 reserves.  To the above should be added four (4) areas of interest in relation to heavy crude oil and three additional marine zones, in which the anticipated mining of light crude oil will affect indigenous people's territory." Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co� [footnotes omitted].


� In the words of the Government “[a]s the Commission knows, the Colombian State signed ILO Convention 169 and issued Law 99 of 1993, Decrees 1320 of 1998 and 1220 of 2005 and Presidential Directive 01 of 2010; these instruments govern the prior consultation proceedings that --pursuant their provisions- consist of a number of phases guaranteeing different community contexts and their right to participation through the study of the possible impact of the proposed projects, works or activities.  The prior consultation proceedings also guarantee the right to land and in particular the right to sacred lands.  The influence of the project, work or activity is studied together with the companies; this does not mean granting veto power to the communities.  Therefore if it is not possible to avoid influence over sacred territories, the impacts are identified and there is a space to reach agreements for the mitigation of damage.” Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 38.


� Presidential Directive No. 01 of 2010 proposes a number of phases in the development of the process of prior consultation in order to organize and indicate minimum proceedings for the management of the process.  These phases are: a) pre consultation, b) opening of the process, c) workshops for the identification of impacts and definition of measures of management, d) pre-agreements, e) formalization meeting, f) systematization and follow up on compliance with agreements and, g) closure of the Prior consultation process. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 38.


� Rico Piñeres, Laura (2009), "Prior Consultation: a multicultural farce," available at � HYPERLINK "http://www.lasillavacia.com/historia/3201" ��http://www.lasillavacia.com/historia/3201�]”.  Taken from: "A sweet word, air for life: forging paths for the survival of indigenous peoples at risk of extinction in Colombia". ONIC, 2010. Available at: � HYPERLINK "http://www.onic.org.co" ��www.onic.org.co�.


� Judgment T-769/09, made public through press release of March 24, 2010.


� The State reported that regarding the Mandé Norte project in 2009, in compliance with the third order of Judgment T-679-09 of the Constitutional Court, all activities related to the project were suspended in the area.  It also indicated that the Ministry of the Environment, Housing and Territorial Development is evaluating the environmental impact so that the competent authority can carry out the corresponding studies.  In parallel, the Prior consultation Group of the Ministry of the Interior and Justice is preparing a working plan to start the process and become the guarantor of the fundamental right to prior consultation of the communities that inhabit that area. Observations of Colombia on the Draft Country Report of the Inter-American Commission on Human Rights for the year 2010, February 25, 2011, page 39.


� I.A. Court H/R. Case of the Saramaka People v. Surinam.  Preliminary Objections, Merits, Reparations and Costs, Judgment of November 28, 2007 Series C No. 172, para. 134.  As explained by the IACHR, “[w]ithout prejudice to the fact that every consultation process should pursue the objective of obtaining consent, in some specifically defined cases, the decisions of the Inter-American Court and international standards legally demand that States procure the informed consent of indigenous peoples prior to the execution of plans or projects that may affect their property rights over the lands, territories and natural resources.  The Inter-American Court has highlighted ‘the difference between ‘consultation’ and ‘consent’ in this context’, and has defined the duty to obtain consent in the following terms: ‘the Court considers that, regarding large-scale development or investment projects that would have a major impact within Saramaka territory, the State has a duty, not only to consult with the Saramakas, but also to obtain their free, prior, and informed consent, according to their customs and traditions.' [I.A. Court H/R. Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 28, 2007. Series C No. 172, para. 134]. Later, in its Interpretation of the Judgment in the Saramaka Case, the Court added: “the State has a duty, from the onset of the proposed activity, to actively consult with the Saramaka people in good faith and with the objective of reaching an agreement, which in turn requires the State to both accept and disseminate information in an understandable and publicly accessible format. Furthermore, depending upon the level of impact of the proposed activity, the State may additionally be required to obtain consent from the Saramaka people. The Tribunal has emphasized that when large-scale development or investment projects could affect the integrity of the Saramaka people’s lands and natural resources, the State has a duty not only to consult with the Saramakas, but also to obtain their free, prior, and informed consent in accordance with their customs and traditions” [I.A. Court H/R. Case of the Saramaka People v. Suriname. Interpretation of the Judgment of Preliminary Objections, Merits, Reparations and Costs. Judgment of August 12, 2008. Series C No. 185, para. 17]. See: IACHR, “The rights of indigenous and tribal peoples over their ancestral lands and natural resources – Rules and jurisprudence of the Inter-American system of human rights”, 2010, pp. 115-116.


� Public communiqué of the authorities of the six indigenous reserves of the Yukpa people, October 13, 2010, Available at: � HYPERLINK "http://www.onic.org.co/nuevo/comunicados.shtml?x=36832" ��http://www.onic.org.co/nuevo/comunicados.shtml?x=36832�.


� IACHR, Third Report on the Situation of Human Rights in Colombia. Doc. OEA/Ser.L/v/II.102, Doc. 9 rev. 1, February 26, 1999, Chapter X, Recommendation 3.


� IACHR, Democracy and Human Rights in Venezuela, 2009. Doc. OEA/Ser.L/v/II, Doc. 54, December 30, 2009, paras. 1062-1066; 1071 and 1137 – Recommendations 1-4.


� IACHR, Allegations before the Inter-American Court of Human Rights in Case of Sawhoyamaxa v. Paraguay.  Referred to in: I.A. Court H/R. Case of the Sawhoyamaxa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of March 29, 2006. Series C No. 146, para. 113(a).


� IACHR, Democracy and Human Rights in Venezuela, 2009. Doc. OEA/Ser.L/v/II, Doc. 54, December 30, 2009, paras. 1076-1080.


� IACHR, Allegations before the Inter-American Court of Human Rights in the Case of Awas Tingni v. Nicaragua. Referred to in: I.A. Court H/R. Case of the Comunidad Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Merits, Reparations and Costs. Judgment of August 31, 2001. Series C No. 79, para. 140(f).


� IACHR, Allegations before the Inter-American Court of Human Rights in Case of Yakye Axa v. Paraguay. Referred to in: I.A. Court H/R. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment  June 17, 2005. Series C No. 125, para. 120(c).


� I.A. Court H/R. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment June 17, 2005. Series C No. 125, para. 146.  For the Inter-American Court, "Property of the land ensures that the members of the indigenous communities preserve their cultural heritage." I.A. Court H/R. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment June 17, 2005. Series C No. 125, para. 146].  The indigenous and tribal peoples have the collective right to survival as an organized people; to affect the ancestral right of the indigenous communities' members over their lands may also affect other basic rights, such as the right to cultural identity, or the survival of the indigenous communities and their members. I.A. Court H/R. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment June 17, 2005. Series C No. 125, para. 146, 147].  The IACHR has explained in this sense that ancestral lands reclaimed by indigenous communities are the only places "where they will be completely free because it is the land that belongs to them" [IACHR, Allegations before the Inter-American Court of Human Rights in Case of the Yakye Axa Indigenous Community v. Paraguay.  Referred to in I.A. Court H/R. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment June 17, 2005. Series C No. 125, para. 120(g)].
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� The Colombian Criminal Code states in Article 435 that the crime of false accusation is committed by "whosoever under oath accuses before the authority a certain conduct which has not occurred, shall be sentenced to prison for between one (1) and two (2) years and multiples of between two (2) and ten (10) current monthly minimum legal wages".  On the other hand, the Commission has also received information with regard to the use of criminal slander contained in Article 221 of the Colombian Criminal Code to impede the work of human rights defenders.  The Code indicates that a person is guilty of the crime of slander when "he falsely attributes criminal conduct to someone"; in its 2009 Report Human Rights First indicated that in Colombia "while the criminalization of slander and defamation itself is problematic, prosecutorial practice is also to blame" because "criminal slander investigations are usually initiated by prosecutors at the behest of public officials." Cf. Human Right First, Baseless Prosecutions of Human Rights Defenders in Colombia.  In the Dock and Under the Gun, February 2009. Available in English at: http://www.humanrightsfirst.org/wp-content/uploads/pdf/090211-HRD-colombia-eng.pdf. 
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� Cf. IACHR, Report on the Situation of Human Rights Defenders in the Americas OEA/Ser.L/v/II.124. Doc. 5 rev.1, March 7, 2006, para. 114. 
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� The mentioned Directive, inter alia, "urges that all public services attend promptly and respond in an opportune way to all complaints, requests for information, queries and petitions drafted by organizations and defenders of human rights in conformity with the provision in the Political Constitution and laws." See disposition 2.a. Available at: � HYPERLINK "http://www.procuraduria.gov.co/descargas/Directiva_012_Defensores_julio_15_2010.pdf" ��http://www.procuraduria.gov.co/descargas/Directiva_012_Defensores_julio_15_2010.pdf�.
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� The Directive "urges the Interior and Justice Ministry's protective measures adopted in favor of human rights defenders be timely, suitable and effective". See disposition 12. Available at: � HYPERLINK "http://www.procuraduria.gov.co/descargas/Directiva_012_Defensores_julio_15_2010.pdf" ��http://www.procuraduria.gov.co/descargas/Directiva_012_Defensores_julio_15_2010.pdf�.
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� Case 1787 was initiated in 1994 on the basis of a complaint filed before the ILO by the International Confederation of Free Trade Unions (CIOSL), alleging killings and other violence perpetrated against trade union leaders.  Information available at � HYPERLINK "http://www.derechoshumanos.gov.co/Sindicalismo/Paginas/fortalecimiento-institucional.aspx" ��http://www.derechoshumanos.gov.co/Sindicalismo/Paginas/fortalecimiento-institucional.aspx�.
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� IACHR, Report on the Situation of Human Rights Defenders in the Americas OEA/Ser.L/v/II.124. Doc. 5 rev.1, March 7, 2006, para. 202.


� The Protection Program was created in 1997 as a result of the joint efforts between the Government and civil society, to protect certain especially vulnerable groups of the population, due to the activities of illegal armed organizations, in their rights to life, integrity, freedom and personal security.  The objectives of the Program are: (1) to strengthen the competent State authorities at the national, regional and local level so they take joint, concerted, integrated and permanent action tending towards the prevention and protection of the human rights of inhabitants of communities at specific risk; (2) to strengthen the traditional organized forms, traditional authorities, and the social organizations of the communities at specific risk, so that they can develop initiatives, present proposals, liaise with public authorities and become involved in the implementation, follow-up and control of preventative and protective measures for human rights and International Humanitarian Law; (3) to reestablish or improve relations between the State and the community for the coordination, development, follow-up and evaluation of the preventative and protective measures in plans of action.
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