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SEPARATE CONCURRING OPINION OF AD-HOC JUDGE 

GUSTAVO ZAFRA ROLDAN

I fully concur with the Judgment of the Inter-American Court in the “Mapiripán Massacre” case. 

I add the following remarks:

1) In the cases in which the State of Colombia and the victims have reached a settlement under Administrative Law venue, these settlements, based on the principle of good faith, must be taken into account.

a) If the settlement has been partial or total, determination of the amount to be paid for reparations ordered by the Inter-American Court must deduct what the State effectively recognized and paid in the administrative law proceedings. 

b) I am aware that the criteria used by the Inter-American Court to establish comprehensive redress are not exactly the same as those followed by the State Council [Consejo de Estado]. However, reparations must respect the principle of good faith, as well as the criterion of the Inter-American Court -which coincides with that of the State Council- that reparations must not constitute unjustified enrichment. 

2) On the other hand, the strictly humanitarian aid provided by the State of Colombia, consisting of groceries, household utensils, transportation, and subsidies, cannot be considered compensation for the unlawful damage caused by the State to the victims.

a) The State’s obligation to provide humanitarian aid derives from the principles of solidarity, International Humanitarian Law, and the duties of the social State based on the rule of law. 

b) On the other hand, the obligation to provide reparation for the damage caused by violation of the Rights to Life and to Humane Treatment, and other rights that were abridged, derives from non-compliance by the State with its role as guarantor, which constitutes the unlawful damage.

c) If the former and the latter are confused, we would find ourselves in the extreme situation of the State making demands on the victims for not exercising its own role as guarantor.

d) These humanitarian aids, all the more so, must not be confused with the obligation to provide reparation for the internationally unlawful act of the State, for which this Court has found it to be responsible, and which is the basis for the awards made in fairness in favor of the victims.

3) With regard to the figure of forty-nine violations of the Right to Life which has been accepted by the parties, and given the impossibility of submitting new evidence other than the last identification of twenty three made by the Office of the Government Attorney [Fiscalía General de la Nación], clearly this poses a very complex problem to solve for execution of the Judgment.

a) Efforts by the Office of the Government Attorney, the Forensic Medicine Institute [Instituto de Medicina Legal], and the use of genetic identification techniques, will be decisive to attain a fair execution of the judgment, with regard to the unidentified victims of the crimes of forced disappearances.

b) The State has the right for the Judgment to be executed in accordance with regard for Due Process as required by the American Convention, and to which the intervening parties are entitled.

4) The parties, at a public hearing, have accepted the possibility of a mechanism for execution of the Judgment that is akin to the establishment of a trust. If I insist on this mechanism, it is with the aim that the internal proceedings of the State, derived from its organizational laws on planning and the budget, its annual budgetary laws and the decrees on budgetary performance, as well as the PAC, as they are called, do not become an obstacle to compliance with the judgment.  The State cannot invoke its domestic legislation to justify non-compliance with the judgment. 

5) The Municipality of Mapiripán will never be the same.  The Municipality, the collectivity with legal capacity defined by the Colombian Constitution as “the basic territorial entity”, in this case lost the identity it had before the massacre. 

a) Since it is obviously difficul for the victims who survived to return, the State is under the obligation to provide these persons the opportunity to rebuild their family life, work-related life, and personal life. 

b) Whether we call the above life aspirations, or recovery of personal identity, or free development of personality, is an important conceptual debate.  However, in practical terms regarding compliance with the judgment, the State must seriously undertake the legal obligation to provide training and medical and psychological care for these persons, in Mapiripán or in whatever municipality they establish their place of residence. 

c) In similar traumatic experiences, it has been established that individuals have the ability to recover by resisting grief and developing the capacity to overcome it, through resilience processes. 

6) The State, by applying the principle of harmonious collaboration, can ensure that the authorities maintain prevalence of civilian authority over security forces and guarantee the Democratic and Constitutional Rule of Law in accordance with the terms set forth in the Charter of the Organization of American States. 

7) Better collaboration among the bodies of the Judiciary enables the State to respond more adequately and in a timely manner to crimes against humanity such as the Mapiripán massacre. 

8) The Colombian State must heed what the Inter-American Court has pointed out regarding case law on the Ipso-Jure invalidity of domestic legislation that breaches the international commitments of the States signatory to the American Convention on Human Rights. 
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